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PREFACE TO VOL. II 


The first volume having already outgrown the ordinary 
size of an annual course of Tagore lectures, 1t became 
incumbent upon me to revise and cut down the manuscript 
of this volume to much humbler proportions. So some lec- 
tures, viz., Lectures X, XI, XI and portions of Lecture XID, — 
have now been taken out; and the remaining Lectures have - 
been re-shuffled with modifications and changed numbers. 
The Lectures, now omitted, were written (as sill appear from 
the Foreword printed in Vol. I) in pursuance of a self-imposed 
constructive programme superadded to my proper subject 
which, strictly construed, professes to be only an expository 
study of the modern theories. ‘This curtailment therefore, in 
effect, restores the original programme as sketched out in my 
Synopsis and Introductory Lecture that had been approved by 
the University. Besides, I am now more than ever convinced | 
that the proposed reconstruction of the Synthetic Philosophy : 
of Law in the light and spirit of cur ancient Oriental 
Philosophy should be, if at all (in justice to the subject as 
well as to one who undertakes it), taken up separately as 
an independent piece of work and must not be tacked on, 
with a necessarily meagre and perfunctory treatment, to an 
already self-contained series of Tagore Lectures. As early 
as 1921, when I wrote the Foreword, I had my misgivings 
about the wisdom of the latter course and expressed the hope 
that the University should, in view of the magnitude and 
loftiness of the subject and its extreme serviceability to the  __ 


cause of comparative legal philosophy, adopt more adequate- * 


aly 
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measures to encourage its culture.* The great patron of 
learning, whose words uttered while he was at the helm of 
our ‘University, had (as indicated in the Foreword} first 
suggested the idea which inspired my effort, is unfortunately 
no longer in the land of the living ; but, as one interested in 
the subject, I cannot help hoping that those who are now in 
charge of our Alma Mater will yet see their way to afford 
adequate facilities and encouragément for the carrying out of 
the scheme in the way that it deserves. The lectures printed 
in this volume will, it is expected, serve as a connecting link 
between those printed in Vol, 1 which describe the modern 
theories and the Synthetic Legtl Phitosophy of the 20th 
century that is to come. ‘They prepare the way by exhibit- 
ing the modern feeling, which is almost unanimous, that a 
final and all-round synthesis of legal theories is the great 
desideratum of the present age; and may, therefore, be 
appropriately given the name that I propose for them, viz., 
“The Plea for a Synthetic Philosophy gf Law.” 


“ oS ER hd 
~ 
* Vide Vol. I, Epreword, pp. vii-viii. 
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PART IV 
The Present Era of Synthesis or Unification (of 
Jural Theories and Methods) in its 
Constructive and Critical 
e e Aspects 





LECTURE VIN 


-e THE SOCIOLOGICAL TENDENCY IN ITS PRESENT 
JURIDICAL FERMENT. 


Intermingling of Methods and Variegation of 
Theories and Interpretations. 


Ca e. 


` . . . e e 
Our study of the latest juridical theories has? 


disclosed how the sociological spirit was realising 
itself through the transformations it wrought in the 
empirical as well as philosophical lines of juristic 
thought, and had, at the close of the last century, 
drawn them closer towards each other with most of 
their points*of antagonism (so prominent in the 
days of individualism) rounded off and subsiimed 
under some common general postulates. Prof. 
Roscoe Pound has thus summarised these common 
elements * which he describes* as the _ cha- 
racteristics of the sociological jurists :—‘‘1. They 
look more to the working of the law than 
to its abstract content. 2. They regard law as a 
social institution which may be improved by intelli- 
gent human effort and hold it their duty to discover 
the best means of furthering and directing such 
effort. 3. They lay stress upon the social purposes 





1 Vide Lectures V, VI and VII, Vol. I, Tagore Lectures, 1921, 
„%25 Harvard Law Review, p. 516, 
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which law subserves rather than upon sanction. 4. 
They _urge that legal precepts are to be regårded-« 
more as guides to results which are soci: lly just and 
-lesş as inflexible moulds.” You may recollect how 
these features grew more prominent in the empiri-~ 
eal sociologists and sociological jurists as they ad- 
vanced from the materialistic positivism of Conrte 
and Spencer to the psychological evolutionism pro- 
mulgated by Jhering and established as a science by 
Tarde and Ward ; and how again they were cherish- 
ed and elaborated by the modern idealists who, like 
Stammiler and Kohfer, cante more and more heartily 
“to embrace realism as the necessary fulfilment of 
philosophy. The Philosophy of Law was thus fair- 
ly identified with the Science of Law and appeared, 
in combination, as the social Psychology of Law of 
Wundt, Zitelman, Gierke and Jellineck. The psy- 
chology of the race, and ofggeneral humanity as a 
whole,—the world of psycho-social forees with their 
root8 imbedded in the evolving life of communing 
humanity—now became the chief centre of analyti- 
cal as well as historic study and investigations, of 
observation and*experiment; because these were 
found to dominate over the geo-physical, physiolo- 
gical, economic and other naturalistic (material- 
istic) evolutionary forces in the making of social 
institutions and laws. Philosophy induced science 
to direct its investigations inward towards the re- 
gion where unity prevailed and the isolation, effected 
by our physical individuality and environment, was 
dissolwed by the more freely moving communion of 
psychic sympathy and thought ; and science taught 
philosophy to recognise the advantages of its surer 







e. © 





LECTURE VIII | RAPPROCHEMENT OF THE SCHOOLS 5 


method, —that of observation and experiment—its 
prac tical utility and certainty of result, ahd abstain 
from purely a priori speculations as to the absolute 
reality, absolute good and absolute law, which are 
wholly transcendental and unconnected with the 
concrete manifestations of social life. You find here, 
as I told you in the introductory lecture, the philo- 
sophy and the science of Law advancing towards 
each other, combining the inwardness of the former 
and the method (considerably improved and ex- 
tended) of the latter for the attainment of the most 
fruitful results. They alike received support from 
the psychology of Law and practically there ceased 


to be two as sharply exclusive and bellicose schools 


of Jurisprudence as heretofore. 

A similar development of ideas and outlook is 
observable with regard to the Analytical and Histo- 
rical schools. True analysis of an institution, it 
was understoot (as soon as the principle of evolution 
was thoroughly established and accepted through- 
out the scientibe world), cannot overlook its origin 


rand growth ; and conversely higtory was recognised 


= to be only a means and not an end—a means, first- 


ly, of complete analysis and appreciation of present 
developed facts and features of social life, and next, 
of supplying knowledge of its inner life and consti- 
tution so that the blind evolutionary forces playing 
upon it may be intelligently guided towards con- 
scious ends. We have thus reached what Prof. 
Roscoe Pound calls the stage of Unification,’ and 
there is no doubt that the greatest advance towards 





125 Harvard Law Review, p. 509, 
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X 6 | THE STAGE OF UNIFICATION [ LECTURR VIN 
=. 
this — has been made by the Psyc thologic al 
; school and theory of Jurisprudence.’ . 

Rapproche- « | The importance of the individual—his wall and 
c mentorin ‘interests—in law and legislation came gradually 
dividualism : a © i o * 
and social- to be recognised in the later phases ol sociological 
ism, jurisprudence and the so-called paramount claims 


of the state, or of the dominant classes, to which 

the individual had been mercilessly sacrificed in its 

e earlier stages condescended, as we saw in the last 

a lecture, to seek out some sort of compromise with 
a The budding those of the individual in thg logic, ethics and 
a psyehology of Law. Thus we find, that on the eve 
duriepru of the 20th century, there appeared on the 
© deneoofthe horizon the budding synthetic sociological Juris- 
ee prudence* to which all the previous  juristic 
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1 Bee Lec. VIT for an account of this gchool. 

* 8 Prof. Roscoe Pound has placed iological Jurisprudence 

alk appt from the Social-Philosophical Vhow@ios of * Law; and 
he more than once points out the similarities, on many 

rien Jurists on the one hand, and the Sooial-Uti- 


onen * thoeo latter Meories as Sociological Jurists., Prof. 
s position is ——— by iy fact that he is inclined to take 
ica what he calls by that name, ns 
bof Law which can be affiliated®to 
‘descent (vide 25 Mar. L. Review, 
whic i had originated from and were 
» by the scientific (as opposed to 
pi omy ee ' Comte. To my mind, 
* confusion; and, by converting ' socio- 

a term o a rily restrigt its or- 
jon and ca ow ont of its pale 
zer to whom both Sociology and 
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. 
‘ 7 . . — 
schools had contributed their best possessions, 
It was just preparing td formulafe a co- 


herertt principle of socio-juridical science and phile- 
1 . 
sophy such as would appropriately serve as a sound 


` as the unit or startling point; and I should therefore equally regard 
Sponcer and Stammler, Gumplowica and Kohler as sociological jurists, 
Lectures VI and VIT should, in thia view, be taken, both of them, to 
deal with the developmenta of Sociological Jurisprudence, the former 
from the scientific or empirical side (sociological Jurisprudence proper, 
according to Prof, Pound) and the latter from the philosophical side, 
The Payohological School and Theory (classed even by Prof, Pound with 
Soclologioal Jurisprudence) Would thuf constitute the meeting point ef 
the two complementary and co-ordinated currents of juristio tought 
which appeared, by way of reaction against the extreme claims of Law 
of Nature and Individualism, from the rootaprings supplied by widely 
diyergent goninses like Hegel, Rousseau and Comte, all of whom con- 
odived and preached, in diverse ways, the same truth or part of it, vis., 
that the individual was the expression or product of the social or uni- 
versal forces or realitios behind him and muet be understood and osti- 
mated with reference to and through them, 

This sociological confeption, thus formulated diversely by the 
fountain-he&ds—phosophors, sociologista and jurista—ia traceable, as 
we have seen (vide Leo, V) to tho still oarlier source Sf economic 
necessity, It was forced on the world by the necessity of adjusting the 
grievances of the individual arising out of his own extreme self-asser- 
tion, The death-blow to Individualism came when the individual felt 
the disadvantage of inequalities brought œn this world by historio ovo: 
lution, and to his chagrin, underatood that those inequalities were 
partly of his own making;-that the principle of individualiam had 
bean partly responsible for the creation of these dieadvantages and dif. 
culties from which it was now wholly unable to protect or relieve him, 

The process of nature is, however, usually slow, It takes long 


à before a now idea casts off the inertia of a long continued period cf 
i presuppositions born of fundamontal errors; and so even the new-born V 
= sociological conception had a long course of painful and unfruitful lifo p 
ined the fatalistio view of things — to Ký 
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8 SOCIOLOGICAL JURISPRUDENCE [| LECTURE VIIÌ 


foundation for a thorough-going scheme of .sogial 
f and legal“`reconstrucîtîion. This was sorely néeded 
in the era of all-round change and progress that had 


sophic-soclological jurisprudence (and which Prof. Pound chooses to call 
social-philosophical jurisprudence) now came in by way of criticism tt 

rectify the mistakes of the sociological school proper and to point out 

the true ideal of Law and Legislation, the efficacy of conscious effort 

2nd stage— and the superiority of conscious will over the fatalistic natural forces. 
philosophic The modernised philosophy of Law forcibly pointed out the defects cf 
criticism of positivistic sociological theories—those born of an extreme partiality 
the causal of thought towards the real, the actual or the present, to the absolute 

^ theories. exclusion of the ideal end or fature—jus* as the latter had demons- 
trated the defects of the older legal philosophy by pointing out the futi- 
lity of one-sided devotion to the absolute ideal without consideration cf 
the concrete realities of the past and the present. The earlier positi- 
vistic sociological theories had identified the Law of Jurisprudence 
with physical law, conceived it to be only a representation of actual- 
ities and denied the existence of any moral law of *‘ what should be ` 
in nature. There was, according to them, no law but only facts. Law, 
among human beings, was only one kind of artifice employed by tho 
society for its own ends,—the rue of @ction imposed in self- 
interest by the dominant individual or class that focusse® the social 
forces upor the rest who had to submit to it. These were doctrines 




















_ -———”—soof force and expediency divorced from morals and hence, phil 
— eA = sophic criticism directed against sociological jurisprudence (i.e., of the 
a empirical or scientific type discussed in Lecture VI) shadowed and 
— =_= ‘hounded it through all its,stages of malleability (which, as we 

i oT have seen ineLectures VI und VII, was secured ty the scientific re- 


_ cognition of the value of the comparative method through the influence, 
Sess. fire , of the Historical school, and next, of the Darwinian doctrine®*cf 
= evolution, now accepted as operative in the social as well as in the 
ae aes wra 1 sciences). Science, with all its causal explanations of (what 
, derived from the past and the present, felt itself beaten hy 
© ory- * demand for the enunciation of a valid principle of (what 
) Law; and at last, it had to leave fatalism behind and 
into the region of the psychic forces which rule ovr and 
natural forces to form society and law at the bidding of the 
us avi. accommodate causality and teleology to each other. 
he new os poi chology attempted to reconcile science and philosophy ; 
empirical — Jjnrispr p T pemeran purified by philosophic criticism and 
tri 3 it could yamate the best points of all the 
His | and — ——————— with the . 
Psychology. 
—— * 
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LECTURE VIII | JURIDIC FERMENT 9 


commenged after the French Revolution and was 
daily growing more and more critical. It was not 
a completed synthetic system of thought but a ten- 
dency towards its achievement in socio-legal science 
and philosophy. Many bye-products of this ten- 
dency are appearing which increasingly testify to 
the continuing process of rapprochement, synthe- 
sis, and compromise of the previous schools and 
theories. They constitute partial amalgamations 
of principles, ideas and methods and would serve as 
useful intermediary steps towards the final form ot 
the one future Synthetic Science and Philosophy ef 
Law, of the 20th century. The principles, postu- 
lates and assumptions underlying many or most of 
these bye-products all fall under a few—two or 
three—fundamental categories and their soundness 
and validity came to be carefully examined by ex- 
perts ; and, this period of testing has not yet yield- 
ed its final concfusions. Sociological Jurisprudence, 
as it is approaching its fullest maturity, is passing 
through an era ofsevere strain and stress—a period 
of juridic ferment—when the new juridic concep- 
tions needed and discovered are passing through 
scientific and logical tests and Jurisprudence is 
awaiting their fate with anxious doubts and un- 
certainties. 

I shall now proceed to familiarise you with 
some of the principal bye-products—partial combi- 
nations ef jural ideas and methods—and illustrate 
the expert testing of their principles and categories 
that we now find in this incubating perrod “of legal 
and juristie history. 

- As soon as the fatalistic views of the 


2 aN 
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10 IMPERATIVE THEORY REAPPEARS [LECTURE VII 
$ Historical” and the early Sociological Schools 
Recrudes- 


conce.cf the Wssolved under sthe acid test of modern 
Imperative „philosophical criticism launched by the so- 
— or cial-philosophical jurists (including the most 
practical and least philosophical amongst them, 
i.e., the social-utilitarians like Jhering) and the 

causal sovereignty of the conscious will over the 

evolving natural forces and their material products 

was at least partially established by the Psychology 

of the last decade of the 19th century, the Impe- 

rative theory of Law cherished by the Analytical 


FA school regained a part of its lost prestige and came 
— by its own though in a sociological form. The new 
Ret sociological tests found the older analytical theory 
ee: wrong and defective not so much on the par ticular 
— noticed in Lecture IV but in the direction 






















of practical utility as well as in its conception of 
the ous of society and of thé needs of social pro- 
* __gress.* Binding’s 2 Theory of Norms * (accepted 

= also by Thorn, b. 1839) which appeared in the last 





— — ies S11 sociological objections to the Analytical theory have been 
pa. _ summarised? by Prof. Roscoe Pound in 24 Har. L. Review. They re- 
. fer principally to its faulty and restricted method of obtaining legal 
—— pee tat ples pod from the past (and even that limited within the’ two 

— 1ouse Roman Law and the English case-law) and applying 
a, dedutively to the concrete problems of the present day with <a 
i lly unsound assumption that the present is wholly included 
th * AS demands no fresh fund of legal principles for the novel 

re of | the times, They also take exception to the extreme 
1 importance ascribed and attached by the Analytical theory 
7 the Law, v, i.e., to the form or expression given to the in- 
orm bof action by the words of the statute. The deeper so- 
ject4ons regarding its conception of the state and sovereign- 
ticed — mss or — yee the —— which are 





LECTURE VIII | THE THEORY OF NORMS — 


quaréer of the 19th century is a remodelled form of 
the Austinian theory. It lays Stress on the under- 
lying “norm ° or regulative principle more, than 
on the more superficial and rigid crust or form of 
words by which it is expressed in Law. The impe- 
rative norm is the essence of the Law and not the 
Imperative ‘command’ of the sovereign. The 
command becomes imperative by virtue of its ex- 
pressing an unwritten norm which is already im- 
perative as a principle of action imposed by the 
communal will for the regulation of individual con- 
duct. You would at once perceive how the impe- 
rative element of the Austinian theory is retained 
as the essence of the law ; but the modifications are 
important. Hach of the constituents of this impe- 
rative, viz., the will, the sanction and the force is 
transferred from the,sovereign to the community 
and the reality of the law is attached to the psychic 
principle of the rule instead of to the expressed 
words or writing in which it comes to be formulated 
as © command.’ 

Bierling (b. 1841) rendered tthe same service to 
the theory of Norms that Jellineck did to the psycho- 
socfological theory * by pointing out that the im- 
perative communal norm which constitutes the es- 
sence of Law acquires its imperative character 
through the acceptance or acknowledgment of the 
members of the society. Legislation and statutes 
are, or become, imperative as Laws only when, or 
rather because, the members have accepted as im- 
perative a general norm that they should be so, 





1 See Lecture VII, p. 529. 
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12 a MERKEL S CRITICISM | LECTURE VIII 
thereby_ investing the government and the legisla- 
: ture with the thority to dictate and give expres- 
sion to other particular or special imperative norms.’ 
This echoes the Historical theory and sounds simi- 
lar to the “ psychological guarantee ° pointed out 
by Jellineck as the real essence of the Law. Law is 
; indeed imperative ; but it is imperative not because 
it is the sovereign’s command, but because of the 
communal acceptance of the norm underlying it. 
In spite, however, of this ‘ inwardness ° of the 
Theory of Norms in Comparison to the orthodox im- 
perative theory of the Austinians, and its greater 
amplitude that covers the unwritten law of the era 
— of customs, it has not succeeded in avoiding, the 
= i = same hostile criticism that charges the- Austinian 
See. theory as guilty of extreme or undue formality. Even 
| = Market's the theory of Norms, Merkel points out, is a formal 
— theory; for, as explained long, ago b» Jhering, 
eek”. ‘norms and coercion are purely formal factors that 
i. “afford no knowledge as to the content of the law.” ' 
— ——s«Tt well explains that feature of therlaw which direct- 
|y makes it obligatory but not the other, viz., the 
mar) teste which should determine the principles or 
= norms that are to be made imperative as laws. *Im- 
— = — perative norms are laws not simply because they are 
Š eae _ made imperative by the expression, command or 
=_= supremacy of the state, but because they are meant 
= for the proper social adjustment of individual 
Tea — T: and interests. It is the interest of Others in 
ciety — its inherent demand for protection’ 
hat really u ——— the state to make laws obligatory 
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LECTURE VIN | KORKUNOV’S PRESENTATION „. 13 
on individuals and induces the members to accept 
e . a s . 

the laws as imperative.* 


Y 
| 


d 
We find in this theory of Norms the same Law and 


sharp distinction drawn between law and morals as morals. 


you find in Austin and his followers, as also in the ex- 


l I have nowhere seen a sounder and more comprehensive presenta- 
tion of the theory of Norms than in the earlier chapters of Prof. 
Korkunov's Theory of Law. Norms, he explains, are either technical or 
ethical. The former are rules intended as guides to specific ends. They 
are rules of art, each set devoted to the rwalisation of its determinate 
end like hygiene, grammar or architecture. The latter, on the other 
hand, determine the correlation of the several ends of human activity, 
helping us to estimate their relative worth and harmonise them so 
that they may be simultaneously pursued without conflict and to make 
a choi when all are not capable of realisation together. The former 
are objective principles and are as inexorable as the natural laws and 
forces which they teach us to utilise with effect for the distinct ends 
desired by man. The latter, on the other hand, are subjective, and 
therefore variable and relativasto the ethical propensities of each indi- 
vidual. Had each man lived an isolated life there would be a separate 
and different ethical cotie for each; but man actually lives in gelation 
with others in society and so there arises the necessity, for the sake of 
social unity and peace, of having a common external standard for the 
appraisement of the corflicting interestp and ends of different indivi- 
duals. Ethical norms thus come to be subdivided into two classes, 
one purely subjective or moral, appropriate to each individual and 
hence variable and relative; while the other is objective and unitary, 
for itis meant for the regulation of the external conduct of indivi- 
duals in relation to each other in society. This last assumes the cha- 
racter of legal norms whenever the particular relations are felt to he 
of such importance and gravity that their regulation by a uniform and 
certain external standard bas to be guaranteed by use of compulsion and 
force emanating from the organised society as a whole. Thus we have 
two sets of ethical norms; one legal) (characterised by its imperative 
element), wlech delimits the sphere of free activity of each individual 
in society for the realisation of his diverse interests and ends simulta- 
neously and without conflict with his fellows; and the othermoral, by 
which, each, having his own set, appraises his own ends and regulates 
subjectively for himself (or at most, swayed by the moral pressure of 
popular opinion) his volitions and acts for the simultaneous or orderly 
attainment of all or as many of these ends and interests as possible. — 


` 
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l4, LAW AND MORALS | LECTURE VIII 


positions of the For mal school.* It has also-tthe same 
formal character, i.e., defines Law only by its ex- 
ternal characteristics, e.g., its definite origin in the 


1 See Lectures II and IV. As regards the subsidiary distinctions 
deducible from the capital distinction, indicated in the preceding foot- 
note, between Law and Morals, Korkunovyv remarks :—‘* Since Law is 
the delimitation of the interests of different persons juridical norms 
govern only our relations with others and not those with ourselves. 
Moral rules on the contrary determine our duties towards ourselves, 
for our acts have a moral quality even when they concern only our- 
selves. a = 
s The application of juridical norms is conditioned by the oppo- 
sition between others’ interesto and our own; and, by consequence, 
their observance is obligatory only when such interests of another 
exists. It is that interest which compels observance of juridical 
norms. If the person whose interests limit mine, releases me from 
their observance they are no longer obligatory: Volentt non fit inju- 
ria. On the contrary, the obligation of moral rules does not depend on 
the interest which other persons have in their fulfilment. Even if no 
one impose it upon me moral duty keeps for use all its force; for the 
evaluation of interests, in a moral point pf view, dees not change 
even when they are no longer in conflict. = 

“ It results likewise from this that moral norms impose an inv- 
flexible moral duty upon us. From juridical norms there results for us a 
right and a correlative duty. The right is Precisely the faculty of 
realising a given interest within the limits fixed by juridical norms. 
The juridical obligation is the obligation to satisfy the requirements 
which flow from the right with which another is vested with regard tc 
us, the obligation of observing the limits assigned to the different in- 
; under consideration, as determined by the juridical norms. It is 

A ‘thus. that, differing from mioral duty, juridical obligation continues only 
= while the interests exist for which it was established. Such, for ex- 
ample, is the idea of prescription which extinguishes obligations. Mo- 
* rality does: not recognise this idea which has produced such juridical 
— effects. 
—* “The — RA of our interests arises from oir conscience. 
$ Their delimitation depends upon exterior relations which are found es- 
- lished between the different persons under consideration subject to 
D J ty, — nay from the conscience, admits of no cons- 
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will of the state or the society, its force and com- 
pulsion*—as the imperative theor¥ of the Analytical 
School, though Korkunoy’s incisive analysis of the 
general nature of the contents of legal norms goes 
some way towards removing this defect. The func- 
tion of Law, he says, is delimitation of the interests 
of the individual. But even * delimitation of in- 
terests,’ as Korkunov puts it, though it somewhat 
meets Merkel’s objections, hardly suggests any prin- 
ciple on which this delimitation is to be made. It 
limits the function of Law prineipally, if not solely, 
to the upkeep of peace and security by preventing 
confusion and trespass of mutual spheres of interest. 
No definite and common moral principle of appraise- 
ment that must underlie and regulate Law's scheme 
of delimitation is elaborated, so that it may not 
be unjust or arbitrary; and thus it falls short 
of the higher conceptions of the social-philosophical 
and even of the more advanced psychological jurists. 
The definition of Law as “‘ a coercive or imperative 
norm `’ does not contain ‘‘a judgment upon Law as 
it ought to be ” but only determines, like the Austi- 
nian theory, the distinctive character of actually 








recognises our right to act freely. Constraint cannot dictate to us our 
convictions but can arrest and prevent an illegal act. The moral 
evaluation of interests can find its application when it is adopted by a 
single man who constrains himself by it in his own acts. On the 
other hand, that there may be a place for the juridical delimitation of 
our interests,eall the persons whose interests are under consideration 
must realise the obligatory force of the norm employed. Morality is 
then rather a rule for the individual, law a social rule. All hese sec- 
ondary differences between law and morals are consequénces of the 
fundamental distinction which we have indicated, that the one is the 
delimitation and the other, the evaluation of interest.’'—Theory of 
Law, pp. 52-54. See also Holland’s Jurisprudence, Chs, II and III, 


Further 
criticism of 
the theory 
of Norms. 
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existing laws. In these days of triumphant, socio- 
‘ logical spirit, when, in view of the exigertcies ol 
the pressing social-economic problems, the deductive 
method of applying legal formulas uniformly for all 
is, as we shall have occasion more particularly to 
notice in a future lecture, coming to be more and 
more discounted and with a growing demand for 
fundamental principles of legal adjustment pointed- 
Ts ly, if not solely, directed to the comparative evalua- 
18 tion of the circumstances of each litigant both be- 
fore and after a judtcial deeision in the light of so- 

se. . 
cial interest and social justice, the theory of Norms, 
by itself, will hardly suffice as an amended presenta- 

—— tion of the Analytical theory satisfying the needs of 
SS ee modern jurisprudence. Sociological Jurisprudence 
F is now demanding for a theory of values instead of a 

theory of forms. The theory gf Norms has a marked 

resemblance to the Positivistig and Pgycho-Socio- 
—— logicAl theories so far as the formal aspect of law is 
oncerned and it is interesting to observe how the 
= new Psychological theory helped*to bring about the 

% — ————— of tke imperative idea and its general 
— eceptance in Germany which was once the strong- 

ae — “ho ld c The th Historical School. ‘ 

li - - The tk eory of Norms may be subdivided into 
One would define legal norms as, 
jan — from, or established by, the sov⸗ 
hi > state — —— Austinian 
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Law.’ The sociological variety of this theory, on 
the otber hand, defines legal norms as social norms 
emanating from the society as opposed to the state,” 

We are now ready to examine another viriety 
of modern legal theories that may be affiliated to the 
theory of Austin, viz., that of the Neo-Austinians. 
The Neo-Austinian T heory of Law š is the psycho- 
sociological representation of the cruder Austinian 
theory, intended so to remodel the latter as to purge 
it of those two elements, which, in the light of the 
modern social sciences and psychology, have estab- 
lished themselves as the gravest of its many objee- 
tionable features.“ The Austinians had laid stress 
on the artificially organised state—or rather, the 
sovereign ruling the state—as the source of Law. 
The Historical jurists rejected this view and re- 
garded the state as a natural and historic product 
(which the smetaphy sital and organic schools, with 
deeper insight, detected to be either a dialectic.or or- 
ganic unity) born and grown up by an involuntary 
process in which the individual wills had no part to 
take. The organic conception in course of time was 
accepted and affirmed by science, strengthened 
and gupported by the Darwinian principle of biolo- 
gical evolution, and familiarised to the world by the 
early sociological jurists. I had oceasion to notice 








1 To citeeexamples of other camps whc more or less subscribe t4 
this variety, see Lasson (philosophical) and Jellineck (psychological). 


2 i.e., the sociological groups, e.g., Schafe, Bierling: eľhe Neo- 
Austinians would also come under this group. 

3 Vide Jethro Brown—The Austinian Theory of Law; ngering 
Principles of Legislation. 


e ‘See objections 5 and 6 referred to in Lecture IV. 


The Neo- 
Austinian 
Theory of 
Law. 
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before * some of their current arguments in support 


of the arganic congeption of society and the Anter- 


connection of Law and State both regarded as 
natural products. Next came the psychological con- 
ception and theory which again re-established the 
supremacy of the will in the formation of states and 
laws; but this was not the will of the individual 
(which was at the foundation of the mechanical or 
political conception of the state that lay be- 
hind the Austinian theory) but the social or 
racial will. The state, according to the Neo-Austi- 
nian theory, is a super-organism or ‘a person ’ 
with a will developed and TOEGA into conscious 
activity (after a long antecedent process, of sub- 
conscious organic evolution amidst a variety of 
changing social economic and racial environments) 
and calculated to mark its impress more and more 
efficiently directing the future evolution of 
the social fabric. The Neo-Austinian is thus a dis- 
ciple of Beseler * and Gierke, of Ward and Jhering, 
and attempts: to accommodate Austin as much as 
possible to their higher sociological and psychic in- 
terpretations of society, state and Law. Austin at- 
tempted the definition of “‘a law,” i.e., a particular 
rule of external conduct imposed and enforced as 
law; but we have instead, as the Neo-Austimian 
points out, really to define ‘‘the Law’’ as a totality— 


ae Vide Lecture V, pp. 829 et seq. - 

_ 2The founder of the corporation theory of the state. The person- 
ality of the state is according to this theory a reality and not a fiction. 
Vide Lecture VII, pp. 536 et seq. Berolzheimer—Leg. Ph., p. 370.» 


~~ 
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as an organic whole. It is the expression ‘of the so- 
cial wi making for the highest Social good? It is 
the command not of the sovereign or his agent—the 
individual law-giver posited as an outsider supreme 
over the subjects—but of the state as a totality for 
the guidance of its own organic parts, t.e., the indi- 
viduals. ‘The law, thus recognised as the self-im- 
posed regulation by the personified society as a whole 
of its component elements, in the normal condition 
of things, requires no physical sanction or coercion 
for its enforcement. If is valwed and respected as 
the above-explained dignified and august character 
of its real source of authority and its beneficent na- 
ture comes to be appreciated. The will,—+.e., of the 
totality—issuing the command (the social will) and 
the will sought to be influenced by it (i.e., the indi- 
vidual will which also participates in the social will 
in proper gsprit de_corps) ordinarily and naturally 
move in unison.” The sanction is only a secendary 
adjunct attached to Law to provide for special cases 
where the individual fails to subordinate his will to 
the social will and rebels againstit. As the social 
will develops in strength and wisdom it eXpresses 
itself through the different state organs by the mak- 
ing of new laws and by repeals and amendments of 
the old laws. Particular laws are, or may be, enun- 
ciated by particular state organs—aindividuals or 
bodies of individuals—but the ultimate source of 
each rule of law and the origin of Law as a totality 
is the state itself. 

Austin’s mistake lies in (1) taking —— as iso- 
lated rules instead of reading them as members of 


an organised system ; (2) ascribing them to a visible 


—— 
- — — 


Tiu“ 
i ` 





45 
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N sovereign instead of the state ; and, necesse wily, (3 
oan by associating with “Law ° the ideas of rule *by an 
Brown; Aus. OWtsider: of autocracy, compulsion, force, and 

tin’s mis- penalty as its most essential elements. This mis- 
a pointed take led the Austinian theory to overlook the organic 
character and unity of all laws, their spontaneous, 

growth (i.e., the fact that for the right understand- 

ing of Law one must study it in its totality and also 

à its growth through the past) and all other ideas and 
elements that mark out the real and beneficent as- 
— pect and purpose of Law. Austin’s theory of Law 
eT, and legal development is mechanical ; “‘ it supposes 
— that Law is the creation of an individual ruler dis— 
passionately calculating in a more or less detached 
— or machiavellian manner the best means for pr omot- 
— ing the particular ends he may have in view.’’* It 
fails to see that the most despotic of legislators can- 
= not think or act without availing himself of the 
_—s_ spirit #f his race and time and it i8 moreover ““ ill- 
=_= adapted to explain the evolution of legal rules during 
aan epoch of customary law.’’* ‘Phe definition- of 
s Neo: Daw, evolved by the Neo-Austinian theory, would 
ans’ — be that “ it is an expression of the 
— ul will affirming an order which will be aen- 
ced by the organised might of the state and di- 


rected to ie realisation of some real or imaginary 
es — ES 
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cal cone eption of the iate as a real person is support- The critics 
ed by its exponents.’ They all, tncluding the Neo- °f the Per- 


Austinians, constitute a class by themselves inside 
the psychological group. Tt is one of the fundamen- 
tal legal and political categories over which modern 
juristic thought has been, as I said at the top, in a 
state of ferment. The modern Austinians, both in 
England and America do not accept it.* Pollock, 
Maitland (who has translated a portion of Gierke’s 
great work) and Vinogradoff * have sympathy for it 
but are not professed converts., The older German 
jurists like Savigny, Windscheid and others do not 
subscribe to this aE or realistic theory of the 
state. The opponents of this theory are of opinion 


that fhe ‘‘will of all,’’ ‘‘unity of will’’ or personality rical school. 


of the society or state is a clear metaphor or fiction 
introduced in law and politics for the sake of conve- 
nience of thought and expression in dealing with a 
large number of faen taken together by ¢ E On 
an EAEAN corporate character. They point out 


that the history of Law is full of clearest evidence - 


that legal fictions had often been introduced to se- 
cure brevity and convenience in thought, speech, 
and gction as well as for legal improvements. Arti- 
ficial personality has been attached to supernatural 
beings whose actual existence is not demonstrated ; 
* to lower animals, to inanimate objects such as ships 
(cf. the doctrine of ‘noxal surrender’ and ‘deodand’) ; 





1 Viz., Beseler, Gierke, Dernburg, Mestre in Germany; Blunts- 


chelli in Italy—vide his Theorie Generale de l'Etat, Chs.e VIII and X; 

Korkunov in Russia; and the Neo-Austinians in England and America. 
2See Salmond—Jurisprudence, 4th edition, p. 284. 

e 3See Vinogradoff—Historical Jurisprudence (Introduction), p. 161. 


i a B. 


sonal theory. 
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* 


“Prof. Gray's to assemblages of persons (corporations) ;, and to 
objections.  Pundleg of property, advantages, and rights (cf., 
hereditas jacens, stiflungen). Whenever the neces- 
sity was felt man had risen to.the occasion and his 
capacity for creating fictions or artificial persons out 
of any sort of material presented to him has never 
failed him. Wills belonging really to individual 
human beings, e.g., those of the owners or masters, 
or persons placed temporarily in charge of things 
have been attached to such fictitious personalities and 
a thus the exigencies Qf the sogiety have been met and 
a 3 satisfied.t 
Objections like the above, raised by Prof. Gray, 
gee are somewhat superficial ; they do not care to exa- 
= mine and estimate the essentials of personality nor 
aes to distinguish a fiction and a symbol and ascertain 
ers Pe their relation to the reality behind them. They are 
E eR too orthodox to open out their minds tọ the more 
— forward efforts of the continental Savants to grapple 
with the exact nature of the psychic force, or forces 
concatenated into a system, funetioning inside a 
= state, for the same purposes and with similar effect 
— ath regard to the whole society, as the psychic 
n menaions 2 in man. 
— ease e searching examination of the Sins BE 
e will WoC EYED came from the great French 
-He maintains that in the world of x 
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sciousness of the members. The esprit-de corps 
in any irtdividual which induces him to acts .of self- 
sacrifice for a public cause is not indicative of any 
metaphysical secondary will running through -him 
and the other individuals and overriding their indi- 
vidual self-seeking wills, but it is a phase of the will 
and consciousness of the individual himself which 
are still his own individual will and consciousness 
although he is at a collective purpose and thinks 
of himself as solidary with other men. The state 
minus its organs is a legal nullity, kas indeed no 
personality or even existtnce, real or legal. ‘“ Humay 
groups based on community of wants, on diversity 
of individual capacity, on reciprocal service ; within 
theseegroups certain individuals stronger than the 
rest either because they are better armed, or because 
a supernatural power is attributed to them, or be- 
cause of their wealth,eor their number and ability, 
thanks to this greater force, able to compel the 
obedience of the rest—these are the facts, and the 
state may legitimately and without fiction stand for 
such a body of men dwelling on a determined terri- 
tory and the political sovereignty for power, of the 
stronger therein over the weaker. The assertion of 
the “collective will ° to explain the state and to 
found on it political sovereignty which is in fact 
based on power is only an ingenious fiction. It 
is the policy of power which is not only based on 
fiction, byt also dangerous as it keeps up and in- 
tensifies the ancient conflict between the individual 
and the state till it results in either the triiimph of 
collective tyranny or of individualistic anarchy.’’ * 


e l| Duguit—L’Etat, Ch. VIII, pp. 1-52. 
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24 FACT OF SOCIAL SOLIDARITY [LECTURE VIII 
panes Duguit, however, professing strictly to keep only to 
theory of facts, tries to establish, what the corporatidy theory 


social soli- l 
darity as seeks to prove and explain, viz., that there is really 
ZEN A 9 no conflict between the individual and the state or 
— collective interests, and that they blend into one as 
tion. ‘‘ the full development of each one is the condition 


of free development of all ° and ‘* the greater the 
freedom of the individual the stronger the bonds ot 
society and conversely.’’ It is on this fact of social 
solidarity, that he proposes to substitute for the fic- 
titious personality of the state and social will of the 
corporationists, that “Duguit bases his cardinal prin- 
ciple of legal right, duty and obligation binding as 
well on those who wield the power of political sover- 
eignty as the rest. This objective principle = casts 





| 1 Cf. the communistic manifesto of Marx and Engels, see Lec. V. 
SAME s 2 Solidarism seeks to base its moral principle on the idea or fact of 
* solidarity of men which results from t#eir union and interdependence 
— in society. By opening his eye to his oblgatjons to #he present and 
C past geRerations of men for his physical, intellectual and moral attain- 
— ments, for all that he has acquired and inherited and for all that he 

= still wants and desires, it broadens the conception of the right of the 
= individual and removes his antagonism to the state and his fellows. 
= This idea of solidarity, Charmont points out, is an old one, 
Eni pee ra early as the beginning of Christianity in the doc- 
Ate common punishment of mankind for the original sin of 
Me ee adem.and of ur ive al redemption of the Christian community througn 
— — E it of Christ. It is however directly borrowed from Biology, 
: E veing — * le — governing the phenomena of life, which is 























— nade up o * , ñe., association and interdependence, of the 
— ts a ac action 5 of living organisms, and of biological evolution, 
wherein s for — in the vegetable and animal king- 
d “with Qe * of association, mutualism 
* ‘them. Solidarity is also pro- 
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upon the members of the society the duty “‘to em- 
ploy their material force in perfeeting social-organi- 








Michel, Renouvier and others have sought to derive from this fact of 
solidarism the principle of ethics that men in society being mutually 
dependent are morally bound to aid and relieve each other and that 
what is originally a natural or fatalistic fact or principle of science 
does, as it should, evolve into a voluntarily accepted ethical principle of 
mutual co-operation in ethics and law. As to the nature of this depen- 
dence and obligation of the individual in- society to his fellows and 
predecessors and to the society as a whole, see Charmont, translated in 
Vol. II, Legal Philosophy Series, p. 87; also Jethro Brown, Prin- 
ciples of Legislation, Ch. III. The mechanical solidarity of the mole- 
cules in a crystal wherein the individuality of each component unit is 
submerged in the totality is transformed ipto the higher solidarity of 
the social organism which instead of annihilating the individual rather 
contributes to his development. In the light of the solidarity taken os 
a moral principle, true individualism, moreover, ceases to isolate the 
individual but conceives of him as destined to live and develop as one 
of a gr®up and to become a co-operative partner of other men. 

Lion Bourgeois in his work on solidarity, pub. 1897, employed the 
theory in remodelling laicism in education so that while shunning or- 
thodox and unscientific religion based on faith in a true postivistic 
spirit it could still have its oygn scientific foundation for public and 
private conscienge and morals: It was hoped that the proper appre- 
ciation of this principle Sf solidarity would induce the wealthy and pri- 
vileged classes to intervene with willing self-sacrifice for the allevia- 
tion of undeserved misery and suffering of the poor and depressed 
classes and thus avoid céass strifes and bitter economic struggles, 
violence and revolution. 

The defective character of the attempt®of these solidarists to 
found moral rules on objective facts however becomes apparent, as 
Charmgnt points out, when we find that nature as it is, including its 
social solidarity, is morally indifferent. It contains elements and 
forces which represent, and are productive of, both good and evil, justice 
and injustice. It teaches selfishness as well as unselfishness. Nature 
and society are not always solidary, nor is solidarity always beneficial. 
Nature shows us not only beings who are helpful to each 
other; it also presents individuals living at the expense of others. 
In the socialestruggle there are the victors, the vanquished and the 
parasites. Solidarity would transmit the evils, the poverty and vices, 
of parents as well as their wealth and capacities to innocen® children. 
One who is not pressed by any moral sentiment but simply proceeds on 
the principle of solidarity would feel tempted to avoid honesty, self-sac- 
rifice, philanthropy and good faith whenever he finds them not con- 
difcive to his material interests or sees his rivals and competitors taking —__ 
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sation by protecting the individual and in perfect- 
ing theindividual by protecting social organisation.’’ 
In course of time through increase of knowledge it 
is subjectively recognised in human consciousness 
and next expressed in custom and legislation and 
realised in society through coercion or force put at 
the service of the law by the state. Thus the 
“ Law exists without, is above, and limits the 


advantage of his ‘` stupidity " for the furtherance of their own ends at 
his cost. He would contrive to employ the principle shrewdly to his 
advantage—to keep the upper hand, to make use of the service of others 
and to live and prosper at their expen. 
* These solidarists themselves admit that solidarity by itself cannot 
lead to moral and legal obligations unless we take it as a postulate 
that man has an inherent title to justice and wants it established in 
society as necessary for its equilibrium. Solidarity is desirable only 
as far as it conforms, or is conducive, to justice. Leon Bourgeois—De 
La _Solidarite, p- 8. It is in the adoption of this postulate that soli- 

r F introduces its element of idealism into science in order to de- 
at in spite of what Duguit says to the contrary would be 
> > impossible, viz., normative ru ies — the gbiective causal 
ules of positive science. 

Duguit in elaborating his objective ane of Law distinguishes 
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pa -from the general theory in so far as he does not pro- 
ect attach ‘ny moral value to it nor to dgduce from it any ethical 
principle of © ection = Co-operation, he says, is obligatory because it 15 
t and ot because it is morally good; and conformity 
ta — ethics but a rule of law. 
€ pea 2 a subjective right in the individual derived from 
od alone; but at in h is * Droit Constitutionel,’ quoted by Char- 
a. VII, Legal P iloso phy Series, pp. 130-31, he reconstructs 
of th dividual, viz., to the freedom of him- 
ducive to social solidarity with- 
rable force in the observations 
~Charmont and others thot 
l the other se@lidarists. For 
| has a duty and right 
solidarity and wel- 
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sovereign ;`° for the fact of social solidarity from 
‘which itsis derived is independent of the will of any 
one or more individuals—the rulers or the 
ruled—in society. Duguit thus rejects the junidical 
doctrine of absolute sovereignty which places the 
sovereign or the state above the Law (advocated 
alike by the Austinians as well as by the Psycholo- 
gical school) and discards the theory of self-limita- 
tion of the state by law * as meaningless and illu- 
sory. No limitation, Duguit*wrges, is real unless 
it is extraneous ; and limitation gf the state’s power 
by law can never be juridical unless law is placed one 
the solid basis of facts above the state. 

Duguit’s views have in their turn received their 
due share of criticism from all sides—from jurists 
who do, as well as those who do not, subscribe to the 
doctrine of the personality of the state. In the edito- 
rial note to the 7th volifme of the Legal Philosophy 
series, Mr. Spencer points out that ‘‘ the soli- 
darity which Duguit and Durkheim * both postulate 
to be a fundamental fact is far from being complete 
in actual social life which shows a great deal of mis- 
adaptation and want of harmony. Actual human 
society certainly presents no......harmony and unity 
— which can serve as a foundation on which to 
erect a positive social morality...... Duguit’s “ one 

“rule of law’ is accordingly a fiction; his doctrine 
flounders on the rock of scholasticism it seeks to 





1 Promulgated by Jhering (and supported by Jellineck) as a pallia- 
tive against the extreme conclusions of absolutism. a 

2p. xlvi. 

3 Durkheim is a solidarist. He however discovers a madalal mind” 
Which Duguit rejects. 


His criti- 
cism of the 
doctrine of 
autolimita- 
tion of the 
state by 
Law. 


Counter- 
criticism. 
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Spencer. 


Jethro 
Brown. 
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The prob- 
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objective 
rights. 


~ i. 


J 4 A * mis à 
—— 


Jethro Brown—Principles of Legislation, Ch. IV. 
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avoid. Prof. Jethro Brown refutes the .proposi- 
tion that governméntal rule is not based on “the so- 
cial will but is really the rule of the stronger sec- 
tion by explaining that the strong can rule the so- 
ciety not by their individual power but only if they 
can capture the social will and identify themselves. 
with it. Prof. Vinogradoff opines that Duguit’s 
doctrine is not provided with sufficiently definite at- 
tributes to enable it to act as a foundation for a 
system of law. ‘‘ We may extend or minimise the 
part played by the oxganised.commonwealth in the 
life and conduct of its individual members but it 
is difficult to see how even a socialistic common- 
wealth can get rid of the contrast between the, per- 
sonal and public, the social and the individual 
As a society organised for rule it is bound to assume 
the form of a super-physical person.” ’ * 

Closely connected with the debate gound the 
question of the personality of the state and the solu- 
tion it offers of the problem of the society and the 
individual is the other one abont the subjective 
right of the individual and objective Law established 
by the state. The old theory of social contract 
founded such individual right on the contract 
which established the state and created the sovereign 
with power and duty to legislate and rule. It was 
this contract that simultaneously put limitations on 
the state’s authority and cast upon it the duty of 


protecting the (natural) rights of the individual by 


positive Jaw. The Law of Nature (philosophical) 





1 He cites the case of Napoleon in support of his remarks. See 


2 Historical Jurisprudence, Introduction, p. 151. 
2 =. 
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: — 
schools based them on the inherent rational nature 
of the mdividual independently of the state. Later 
schools that flourished after the downfall of both 
offered solutions corresponding to their conceptions, 
mechanical, organic or psychological, regarding the 
origin and composition of the social fabric. Duguit 
proposed, as might be expected, to establish indi- 
vidual rights which would be above and independent 
of positive law on the “‘ one rule of law ° derived 
from the ‘fact’ of ‘ social solidarity.’ Such right 
would therefore be objective, i.e., derived from the 
objective solidary nature of the society as it is, ard 
not subjective, i.e., derived from the inherent nature 


form or capacity of its subject (the individual) or 


any consideration of his consciousness as to what it 
should be. No such inherent capacity, personality 
or power of the individual to hold legal right did in 
fact exist antecedent fo the state anid: its supposition 
is as much fictittous and illusory as the persenality 
of the state." The fallacy arose, says Duguit, out 
of the exigencies ef the original theory of social con- 
tract wherein “ the individual makes reservations 
in his own behalf: there is a whole side of -his per- 
sonality which by remaining protected becomes in- 
accessible. The exigencies of this theory lead one 
to ascribe to the collectivity a borrowed personality, 
to regard the state in opposition to the individual as 
also a subject of the law. It has been possible at 
certain epochs for these doctrines to be utilised. 
They have furnished a means of limiting the abso- 
lute power of the state, of checking arbitrariness in 





B 1 Dugvit—L'Etat, Ch. VIII, pp. 1-52. 
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30 DUGUIT’S THEORY EXAMINED | LECTURE VIII 
5 governments and tribunals and of greatly furthering 
the progress of public law. But Tike all artfficial 
principles they lead to unsound conclusions. They 
falsely oppose the individual to the state ‘so that 
whatever is lost by the one appears to have been 
gained by the other. They assign fixed invariable 
limits to the state whereas in reality these limits” 
vary with the times, with the social environment, 
with circumstances and with the character of the 
citizens. They determine these limits negatively 
rather than by conferring positive attributes (e.g. as 
a cultural agency the exercise of whose power 1s 
— equally for the benefit of the individual and strength 
| = of the society) upon the state. They are in contra- 
diction to the Jaw of evolution. Their claim that? the 
rights of man can be fixed by immutable universal 
rules is incapable of realisation.” ' 

Duguit’s solution of the problem is typical of 
the solidarists* except in this thatehe ddées not at- 
tach any intrinsic moral worth to the fact of soli- 
darity.? It is set up as an objectiye fact in nature 

= which issues no commands ; but individuals as they 
understand it are impressed by its inherent qualities 
— and come of themselves to abide by the rule, which 


















a is one of law and not of ethics, derived from it. It 
— pi ke a child adapting his conduct with regard to 
a — th he fire as s he learns its dangerous as well as useful * 


Res — St: (Les Transformations du Droit Civit, Ch. XI) 
: transla ted l l in — VII, Leg. Ph. Series, p. 126, summarising Duguit’s 


10 F * a 126, Vol. ‘VI, Legal Philosophy _ 
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propertigs. Charmont, however, points out the im- 
possibikity of passing from fact fo duty, from the 
enunciation to the norm,’ i.e., from a natural or 
physical fact to an ethical or legal rule. If, as 
Duguit believed, social solidarity is morally colour- 
Jess, neither good nor bad, then individuals will uti- 
lise it as best they can only whenever it suits them 
and avoid it when it demands sacrifice or hurts self- 
interest, as one does with the fire; and so no ‘‘ one 
rule ° of conduct for all can be laid down on its 
basis in societies compesed of men of infinite shades 
and degrees of temperament and culture. : 

The same difficulty which stands in the way of 
deriving ethical (including the legal) norms from 
technical norms dependent on objective or physical 
facts (here the fact of social solidarity) also marks 
the defect of Duguit’s attempt to explain subjective 
rights on the basis of Sbjective Law. Duguit thinks 
that the so-called subjective law (rights) are legical- 
ly derived from the objective principle of social soli- 
darity. “* Since every individual,’’ he argues, * is 
obliged according to the principles of objective law 
to co-operate in social solidarity, it necessafily fol- 
lows. that he has the right to perform any such act 
of co operation and to prevent any one whomsoever 
from interfering with the fulfilment of the social 
rule which is incumbent upon him.’ The oppo- 
nents of Duguit would argue that the * oughtness ` 








1 Legal Philosophy Series, Vol. VII, p. 129. 
2 Duguit—Droit Constitutional, p. 16. See this criticised by Chars 
mont in Vol. VIT, Leg. Ph. Series, p. 131. 
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a 
of ethical rules and rights can never be wholly de- 


duced from the Seana is ° of objective facts and 


their existing relations or from the social cons- 
traint that might be employed for them. It rests on 
the inner consciousness of the agent who feels in- 


clined to obey the rules himself and to appeal to the 
law to have them obeyed by others. The initial dif- 


‘ference between the positivists (and those who are 


trained to think in their way) and the rationalists or 
(in the larger sense of the term) idealists, including 
the psychological school, lies,in the latter seeing this 
more clearly than the former. The positivistic soli- 
darist would demur and fight shy of this a priori 
view of subjective right. But is he not himself 
guilty of an a priori deduction when he asserts that 
because the society is solidary every individual 
should, i.e. has a social duty to, promote it for the 

benefit of the others in society and has. a right to 
its pwomotion by others for his ofsn benefit? The 
solidary character of the society is an objective fact ; 
but when its promotion is positad as ‘ good’ or 
‘proper’ or ‘benefjcial,’ i.e., an ethical value is at- 
tached to it, something more is added to the fact, 
and, however artfully disguised, this additional] ele- 
ment will on analysis be found to rest on a subject- 
ive or a priori foundation like morał sense or cons- 
cience or a categorical imperative. Duguit points to * 
the superiority of the demands of social solidarity in 
the everyday life of societies over those ofthe most 


elementary natural rights of the individual like 


right to life or property. This however only shows 
that our a priori conceptions of right must not be re- 
garded as absolute but must yield and shift under 
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sues of, circumstances. ‘The latest philosophy of 
Law,?  harmonises relativity with a priori truths 
through the principle of evolutionary realisation. 
Moreover, as long as society is made up of live indi- 
viduals its structure and order are bound to proceed 
from combination between them ; and if rights are 
assigned and limited by law, the latter appears on 
the other hand as a product of compromises and 
agreements which assume the technical shape of 
rights. The uecessary renunciations and sacrifices 
are at bottom measureg of expediency and of self- 
defence and their apparent opposition to individual 
aspirations is in truth the surrender of casual 
license for the sake of a reasonable assurance.’ 

The rights of the individual, like his duties, 
are based, in the solidaristic theory, on the prin- 
ciple of quasi-contract for things had and received.* 
We owe it to our fellow beings of the present 
and future gener&tions to pay back for the heritage 
we have received from the past generations and the 
benefits we receivefrom our contemporaries, and we 
must allow the society to adjust pur accounts and 
saddle us with our proper share of credit and debit, 
rights and liabilities, in view of these obligations. 
Persons favoured with excess of wealth, learning 
and power from or through, as it must be, the ins- 


“ trumentality of an antecedent solidarity owe it to 


those less favoured in that way to submit to extra 
OO 

1 The Neo-Kantian Theory, see Lec. VII. 

2? See Vinogradoff, summarising Saleiles’ argument in cupport cf 
this psychological conception of individual rights as opposed to the posi- 
tivistic sociological or solidaristic conception of Duguit—Historical Ju- 
risprudence, p. 151. 

3 Bee Bourgeois— Solidarite, p. 133. Bougle—Solidarism, pp. 65 f. 
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Bee en in the shape of taxes, to indemnify 
those who have su#ered injury or to compe nate for 
social inequalities. It is thus not mere charity but 
strict" justice that the rich should yield at least pari 
of their surplus to aid the poor. 

This doctrine of social quasi-contract has how- 
ever been objected to’ as vague and unworkable. [t 
is fallacious because neither the past generations 
nor our contemporaries ever regarded themselves as 
our creditors. They had and have lived and worked 
for themselves and neither they nor their descendants 
can justly claim any recompense for any incidental 
benefit that we may have derived from what they 
had done primarily for themselves. They had 
handed down to us not merely assets but also Burd- 
ens, curses and evils. There is moreover no definite 
measure of fixing the proper share of social duties 
for each citizen, and for assessing their value, when 
there gre so many creditors and ¢ebtor$? and as 
many counts or heads under which the past benefits 
mutually exchanged might be cafalogued. If the 
state be left to be the sole arbiter of the matter it 
may under the pretext of striking a balance fix any 
liability it chooses to the disregard of all fairplay 
and justice and of all individual rights.° 


1 By Charmont, spern Tarde and others. See Vol. VII, Leg. 
Ph. Series. 

2 Bach individual being a creditor as well as debto® to all the 
others in society on this principle of social solidarity and quasi-con- 
tract.. - 

3 Prof. Demogue also rejects, like Charmont, this theory of social 

i- set up to justify solidarism and its interventionist policy, 
“andl substitutes another based on the necessity and idea of (a) division 
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The French Solidarists and the German Psycho- 
logical school alike seek to find awia media between 
the extreme tenets of individualism and collectivism. 
They equally propose to solve the problem of the in- 
dividual and the society or state and discover prin- 
¢iples of their correlation, co-ordinating the interests 
and aspirations of both, from social facts instead of 


of risks and losses of individuals among a large number, and (b) secur- 
ing minimum of subsistence for all, in society. It is an elementary 
fact that losses are easily borne if they are apportioned among a large 
number of men, e.g., through insurance ; and it is the real necessity of 
such apportionment, and not any imaginary quasi-contract (which is 
worse even than the long-exploded social contract), that is the correct 
basis and justification of the solidaristic teachings. It is much better 
fairly gnd openly to say that whenever a loss is suffered either by a 
disaster or an accident or even by a foreseen cause like old age, the 
burden of it should be apportioned among several and thus lighten- 
ed for the sufferer; or rather that (and this is another formula 
which has special consequences of its own) every human being should 
be assured a certain minimum of subsistence. Solidarism tends to 
equality by a certain pooling of losses sustained. It encourages state 
intervention for raising taxes so that the small amount co raised from 
everybody (who can easily bear the charge) may be spent for the benefit 
or support of a large number of persons. The advantage may be general 
or public as in the case of a new road, railway or a new state institu- 
tion, or to a large number of needy individuals as in the case of pensions 
and insurances opened or established with the fund raised by taxation. 
The same principle also justifies laws providing for the participation of. 
the state in public works and giving public aid to private organisations. 
In private law also, e.g., for private associations, joint-stock com- 
panies with limited liability, in acts to provide for workmen suffering 
from work-accidents or for losses by sickness and unemployment, the 
same principle applies, viz., that of dividing the liability in order that 
the loss may not fall on one or a few. Demogue points out that law 
courts often dopt this principle of compromise and division of loss 
even where the law does not expressly provide for it and lean towards 
finding fault with both parties in case of accidents, collisions, etc., £0 
that the burden of the loss may be divided. 

From the other point of view, from which also solidarity may be 
supported, according to Demogue, without fiction, viz., the necessity of 


and German 
psychological 


contract the 


tionment of 





— minimum subsistence to all, solidarism may legitimately ua * 
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~ 


3 a priori xssumptions or postulates of reason. Both 
however recognise that the psychic elements of 
human nature are indispensable factors of these so- 
cial facts as also of every sound sociological theory.’ 





claim to substitute in the place of the theoretical right of every man 
to the highest dignities and fortunes, the practical and realisable right 
not to die of hunger. Legislation in this direction would effect sociali- 
sation of law inasmuch as it takes into consideration men of all so- 
cial positions, high or low, the rich and the poor, and specially the 
latter. Solidarism will justify itself if it can thus replace the abstract 
generalities as to the right of the individual of the Law of Nature re- 
gime by concrete, workable and realisakle rights calculated to mitigate 
the sufferings of the needy and helpless. 
Weakness of Prof. Demogue, however, himself notices the weakness of his own 
Demogue’s doctrine of division of losses—the difficulty and danger of its being 
pushed to the extreme and defeating its own object. ‘The community 
= > may be harassed by excessive intervention of the state and multifarious 
- taxation. The business enterprise of the individuals, e.g., the capitalists, 
y> will be checked if they are made liable for the various forms of loss for 
/ which they are not morally responsible. The parties for whose bene- 
~ fit the solidaristic measures are introduged may in their turn grow 
——— idle, irresponsible and possibly fraudulent if they are, indulged into 
—— believing that the law will make others bear the burden of losses aris- 
era: ing out of their shortcomings. A great portion of the national energy, 
resources and time will have to be devoted to the working out of this 
a. division of losses and regulation of complicat=d interests (claims and 
ee counter-claims of individuals) which might and should have been more 



















CS Fe == profitably directed towaras social production for the greater benefit of 
— meen = all. Vide Demogue—Fundamental Notions, Leg. Ph. Series, Vol. VII. 


ee Be See note 3 under pp. 24-26 for Duguit’s disguised idealism, and 
PA ae n admissior of it by the other solidarists. The latter recognise 

the indispensability of moral considerations in order to improve upon 
3 Wi — ‘soulless solidarity in nature. Leon Bourgeois presses upon the 

| —— the duty of organisation calculated to mutualise the advantages 
d - s of natural solidarity (La Solidarite, p. 49). Demogue puts it 

rongi r terms :—" What is proved by the fact that solidarity 
re which commands man to conform to it-ta being of 
I the master of lower beings? Has he not rather reason 
| zom it, if because of this solidarity nature sacrifices whole 
o th others may find their ee OM conditions of Save 





es — borrowed directly from the confused 
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Hach works out a theory of law and policy of legis- 
lation- that neither permits unequal and merciless 
contract and competition in the name of freedom nor 
encourages wholesale expropriation of individuals 
and nationalisation of enterprise. Both would sub- 
scribe to an interventionist policy of legislation and 
find out the rationale of the state’s authority in that 
direction and its limitations. ‘The German theory, 
however, was matured in a metaphysical soil and in 
an atmosphere of strong national craving for organi- 
sation, efficiency and power inside an absolutist 
state. It accordingly readily discovered a real will 
in natural groups, corporations and societies which 
is metaphysical. It raises the state to the supreme 
positron as the highest all-embracing society and 
ascribes to it an absolute will, personality and 
sovereignty which is only softened by a hardly defi- 
nite and obligator) y principle of auto-limitation. 
The personalitiess and wills being distinct, „there 
is yet, im this theory, room for: conflict 
between individuals and groups and between 
both and the sta rivalry of their rights 





‘and interests—of which the state itself -is the 


supreme arbiter. On the other hand, the French 
theory, truer to Comte and his method, rejects the 


“variety of forms which nature presents but it responds to reality and 


^ to certain aspirations of the human soul. It mingles the real and the 


ideal.” (Fundamental Notions, Leg. Ph., Vol. VII, p. 532.) We thus 
see that purely positivistic sociology and jurisprudence has had its days 
and has nowtbeen outgrown. The tide has now turned again in view 
of the fact that- objective science is unequal by itself to the task of 
guiding human aspiration towards proper Channels without Some ideal 
to guide it. Objective nature has got to be controlled and regulated 
and its defects have to be remedied by the effort of men in the BES 


of some ideal drawn from higher’ regions. ar 
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metaphysical group-personality as a fiction, In the 
first stages, it didnot even recognise the state, nor 
seek its intervention in the affairs of the individual ; 
but oalled upon the individuals themselves to ro- 
adjust their own affairs and to terminate all opposi- 
tion between the individual and the society in the 
light of social solidarity, But this was impracticable, 
The state was latterly given an executive or admi- 
nistrative character to ensure the operation ofa 
moral code based professodly on social solidarity and 
quasi-contract but really on the intuitivo sense of 
social justico and sentiment of equality and fraterny 
ty characteristic of the Mrench race, In consonance 
with the communistic spirit of the nation, solidarism 
merges the state in the society and subordinates it to 
Law which, evolved out of the natural principle of 
Solidarity, was binding alike on the state and the in- 
dividual. All the rights and duties of the individual 
are thus taken and estimated in thoir social aspect, 
s = $ê., as social rights and dutios, as rights or duties 
= of the society towards him, ‘There is thus no distinc- 
— tion,. in this theory, between private and public 
rights, no opposition or conflict between subjective 
“hag ht of tho individual and objective law. Tn the 
* Germ wn the state, and in the French, the in- 
— dual * the primary factor, In the former, 
; > thol pa Fon Pte of the individual are pro- 
 moted Í oy Teds conducive to the strength and 
he state. In ho latter, tho-group is 
: tto h © promoted in the inter- 
he individual, — and dutifulness 
st, and in hoj ape « its fuure, contributions 
nd Sp pel — Le ital 
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LEOTURG VNI] PRAGMATISM “QO 
Pho Gorman thoory onthronos the head and the will, 
tho Mroneh omphasisos the heart and the emotions. 
Pragmatism has been a more recent theory, or 
rathor programme of aetion, thrown out by SOMO OX 
wononts OF sociologionl jurisprudonoo as a method of 
taokhng Aho several modern social probloma for 
Whieh it is diflentt to find ont any comprohonsive 
solontihe or motaphysioal oxplanation aeeeptable 
to all, lt is not a doetrine or thoory by itaolf, 
but it holps us to detoet tho right theory when wo 
aro in doubt about it, Lts procoph is “Judge an, idon, 
prinoiplo, or a rulo by its rosults, he., by what 
would happen if and when the idon or rulo is aetual- 
ly adopted in practico. No argument in support of 
the truth or morit of an idea or a course of action can 
bo stromper than that drawn from ita actual conse. 
quonoes, ‘This mothod is one that may be applied 
overywhore, in tho domain of jurisprudence as well 
nas in obhor normative selences, As oxamplos of this 
pragmatic mothod applied to find out correet answers 
to conerete questions of logal — — 
and religion Wo may have these j=. 
Q. “Is there a froo-will? 
ÀA., We find that the supporters and oppo 
nonta of froo-will equally conduct themselves in lifo 
as though they believed in freedom and not in 


‘fatality, This shows that of the two prinoiplos, 


that of freeewill works out better resulta, Tt is no- 
cordingly truo ; or we muat take it for our science of 
‘law to be true without any further idle spoculations 
na to its motaphysical or solontitie proof. i 
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This may be taken to point out the Kantianism 
of Pragmatism which subscribes to the doctrine of 
autonomy. ‘Take another : 

Q.: “Is it right that the wicked should be 
punished in the other world? 

A. ““ Those who believe in punishment of the 
wicked after death do behave or are sure to behave 
better than those who do not. Hence the answer is 
in the affirmative.” The idea sought to be tested 
is thus pragmatically found to be true. 

William James, the shief exponent of the 
doctrine, applies his method also to questions like 
these :—‘* Is the doctrine of salvation true?’’ “‘ Is 
there a future life?” to find that both of them must 
be assented to as pragmatically established.* 





=LI may here also refer to Maurice Blondel’s religious philosophy 
wherein he justifies the existence of the supernatural by its necessity, 
by the usefulness of a belief in the supernateral in onr everyday life 
and activities. He points out that we in our actions and expectations 
often exceed the data of science and experience; we achieve sometimes 
more and sometimes less than what these data would appear to 
guarantee; our desires are not always commensurate with our power 
to achieve, and we thus impliedly accept in our dealings ‘‘man proposes 
but God disposes `° as a practical and useful maxim of life. Curiously 
enough he also characterises his doctrine as ‘' pragmatism, but (not 
having noticed the term used previously by any other person) in the 
~ belief that he had coined it himself. 
i Sy ae There | is also a good deal of pragmatism in the philosophy of Berg- 
> — son, *' the new Spinoza "° of France, whose treatment and support of 
— “ intuition ™ as a source of finding out the truth and as a useful and 
Dl guide in practical undertakings, specially in projects of re- 
form, has, according to Kohler, infused a new life intp the meta- 
phys sics of history, and is expected to be of great importance for the 
nrists aspis shown particularly by the immense influence ‘ intuition 
atism "’ had really exercised in the development of the juris- 
Rome England. See Kohler—Bergson and Die 
rred to in Vol. VII of the Leg. Ph. Series, 
—Pragmatisme et Sepa JA PP- aes J 
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LECTURE VIII] AMALGAM OF MANY PRINCIPLES 4] 


l hi aye just told you that Pragmatism discloses Pragma- 
its Kanttan element by its views en the question of "8™ is an 
the natural right of the individual to liberty. T he Ties 

fact is that Pragmatism finds to be true by the’ ap- principles. 

plication of its own practical method what Kant had 
egtablished by his critical philosophy. We may 

add that Pragmatism is so far as it considers theore- 

tical (pure) reason to be blind and useless and relies 

on the unerring decisions of the practical reason 

really takes its stand on the philosophy of Kant 

which conceded only to,the lattgr the privilege of 

peeping into the secrets of transcendental truth. But 

we may as well speak of it, in the words of Char- 

mont,’ as “* a continuation and extension of empi- 

ricism, utilitarianism, positivism, Kantianism, vo- 
luntarism (Schopenhauer) and fideism (Paseal) ;’’ 

for (and again I quote the same author) ‘‘ To judge 

a doctrine by its fruits*is to act empirically, is to 

let experience preVail over reasoning. To consider 

as truest and best whatever doctrine conforms the 

most nearly to our needs is to carry utilitarianism to 

its farthest extreme. From positiyism Pragmatism 

borrows its concept of science : to know in order that 
A we may foresee, to foresee in order that we 

may perform It borrows from the same source 

a disdain for ie sics and pure intellectualism.”’ 

“Tt assigns the role of importance to the will, as 

taught by Schopenhauer, on account of its influence 





1 See the Chapter on Pragmatism translated in Vol. VII of Leg. 
Ph. Series, p. 182. 
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~ 


on the intellect, and no less to the heart and its crav- 
ing for religion, as taught by Pascal ; for ‘‘the heart 
has its reasons which the mind does not know.’ 

“In fact we are all pragmatists more or less, for 
no one can wholly avoid examining the compatibili- 
ty of an action with its conditions and ends. Prag- 
matism in the matter of juridical and legislative re- 
form has taken firm hold and made rapid progress 
in England and America. Charmont points out the 
claim of Pragmatism to be regarded as a means of 
reconciling the demands of idealism and of action. I 
should rather call it a via media between intuitional- 
ism and utilitarianism which avoids the arduous and 
impossible task of calculating the utility of actions 
by taking the help of intuitional foresight. It at- 
tempts to support this process by a somewhat crude 
philosophy and logic. It fights shy of the highest 
metaphysical postulates and ‘ideals of reason as also 
of the truths claimed as irresistiDly established by 
science and of shaping conduct in view of their 
teachings unless and until its pragmatic sense 1s 
satisfied. It exhibits a want of passion for them 
when they do not easily accord with commonsense 
and intuition. Instead of counting the ,prag- 
matists, as Charmont apparently does, as a set of 
new adherents, among the modern sociological ju- 
rists and theorists,.to the tenets of idealism, it is” 
more correct to regard them as deserters from the or- 
thodox positivist camp, who help tlie» cause of 
idealism, only indirectly, by throwing doubts on the 
wisdom of strictly following nature and history as 
disclosed by science in the concerns of social and 
legal reform. In pointing out the defects of 





ate 
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Pragmatism Charmont well observes :—‘‘ We go 


to the extreme if we atte mpt to free ourselves from 
the control of the reason. We but deceive ourselves 
if we confuse the true and the useful. If we must 
believe in the objective import of truth before we 
can think or act * we may find,’ to quote Pasodi, 
` that it is pragmatically impossible for us to limit 
ourselves to pragmatism.’ ”’ 1 

I turn now from these constructive and synthe- synthesis yi 
tic attempts at solution of the sociological problems ™ethods. 
of our day to the other topic of è synthetic method ° 
which is also attracting a good deal of attention in 
modern times. There is however a fair degree of 
unanimity, at least in the scientific camps, that so 
far aš the gathering of the materials of study is con- 
cerned the comparative method is the most compre- 
hensive and profitable. The older Analytical and 
Historical methods, efch originally limited within 
narrow boundariés, had yielded conclusions e.q., 
those of Austin and Savigny) which appeared to be 
as irreconcilable as the methods themselves were. 
The modern comparative method has shown them 
how both may extend their scopes of enquiry so as 
to upite together and constitute the one scientific 
method of our day.* The comparative method 








1 Vol. VII, Leg. Ph. Series, pp. 104-5. 

? It is true that the old-fashioned Austinians still survive; but they 
also have (sge Lec. IV) their minor amendments to make to the origi- 
nal definition or theory of Austin; and it is clear that the researches and 
teachings of the Historical school and of their sociological_ successors 
have exercised considerable influence in reforming the method, widen- 
ing the horizon and suggesting the amendments of these followers of 
Austin. The sociological tendency and, more clearly still, the compara- 
tive method may be noticed, in a more or less marked degree, in 
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itself, inso far as it is employed to find out the 
general lines of development of socio-legal husn’n in- 
stitutions, has had to face cogent criticisms levelled 


~ 





Pollock, Bryce, Maitland, Vinogradoff, Jenks, etc., though these jurists 
of the English school have not yet been induced thereby to take theig 
rank among the typical sociological jurists nor (excluding the Neo- 
Austinians) to accept the personal theory of the state. 

As regards the Historical school, their enquiries, originally 
limited to the historical reconstruction of Roman Law, gradual- 
ly widened; and now there has been a practical merger of 
the historical method in the comparative. History as a science 
received its latest and -greatest impetus when it assimilated 
the Darwinian idea of evolution so that the facts of the history 
of the diverse human races could be sorted and pieced together 
so as to constitute the universal history of socio-legal ideas and their 
development. Though it was impossible by this process to find out the 
origin—the first cause—of Law, it was expected that the ufiversal 
truths discover by induction and generalisation would approach the 
ultimate and absolute philosophy of law at least sufficiently so as to 
serve as tests of the accuracy or otherwise of the a priori conclusions of 
the metaphysical philosophers. o 

Even the philosophical schools as we have seen in,the last lecture, 
produced notable exponents of the comparative method which thus be- 
came the medium of union, or at least of rapprochement, of the schools 
as well as methods. 

The Austinians of these days are all, in? various shades of combi- 
nation, Analytico- Historical jurists with a touch of the sociological in- 
fluence. The same combination of the analytical and historical 
*methods, flavoured by a much larger dose of sociological ideas, is found 
in the modern continental theories that I have discussed. Jurists who 
thus shun the higher philosophical flights and proceed more or less along 
the positive method of Comte without going to the length of denying 
causality to the human will and combine the analytical and historical 
methods in their extended forms for gathering their materials and 


_ making their generalisations, constitute what is popularly known as the 
_ Comparative school. The comparative method, however, is not the ex- 


elusive property of that school for it has, as I have often peated, been 


— adopted and utilised with profit by all the modern schools of Jurispru- 








e. In some the analytical element prevails over the historical and 
sophical, whereas each of the other two elements prevails in turn 
ther forms of combination of methods as will appear from the 
pended to this volume. 
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a 
against part of the procedure adopted by several of 
its greafeêst exponents and many ef their earlier con- 
clusions.’ In fact there has been a ferment over 
the methods of science, their difficulties and limita- 








. 1 Prof. Vinogradoff (see his remarks at pp. 147 et seq. of Historical 
J urisprudence—Introduction) Jas felt it necessary to undertake an ela- 
borate reconstruction of ** Historical Jurisprudence '’ which he pro- 


poses to build up indeed on the comparative method, which cannot be 
eschewed, but after elimination of its errors many of which his prede- 
cessors like Maitland in England and Jellineck in Germany had point- 
ed out with the greatest force and lucidity. The brilliant generalisa- 
tions of Maine about the anciem& Law of P®rsons and Things and about 
the traits of early human societies which this great jurist purported éo 
have derived by historical and comparative research, e.g., those regard- 
ing agnatic kinship, patriarchal family, village communities and the 
various stages through which they passed into a community of indivi- 
dual légal persons and proprietors, have been controverted by Maitland 
(see Collected Papers, Vol. I, p. 285); and the errors have 
been attributed to preconceived assumptions not sufficiently tested Ly 
facts, lack of careful investigation of the sources, and hasty blinking 
of individual cases which appear to destroy the generalisation sought 
for. Maitland @vould call for a bold examination of such cases (with 
true scientific readiness to admit them as exceptions if they préve to be 
so even at the cost of giving up the generalisation if that becomes im- 
possible) and for pursuing the enquiry into greater details till a better 
generalisation is arrived “at. The defects of the historical and compara- 
tive method as employed by Maine are alsg noticeable in the facts 
and conclysions gathered together in the works of the ethnological 
jurists like Kohler, Poste, Kovalevsky and others (vide Vinogradoff— 
Historical Jurisprudence, pp. 149-50), but, as pointed out by Prof. 
Vinogradoff they are inevitable in “* preliminary surveys on broad 
linea ocae eS ke "' It is high time however to take our stand on the care- 
ful analysis of one or the other particular rule, relation or institution, 
its formation, development and decay tested by the facts of compara- 
tive Jurisprudence.” We should learn to avoid indiscriminate collec- 
tion of facts—"* a tendency to put together things which are really un- 
connected." We require ` A careful study of individual cases and in 
the study juridical analysis ought to receive more attention that has 
been the case hitherto.” Thus Analysis and History must be co-ordi- 
nated in Science with careful attention to each; but the question yet 
remains whether even this is sufficient and the most modern view is 
jhat it is not. Dy 
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tions, almost as acute as that over its conclusions. 
= The general trend ef opinion is steadily becéming 
_ stronger that the methods of science and SUE 
So sophy—induction of experiences and deduction of 
a reason—must be co-ordinated ; and highest modern 

ee ‘thinkers: have been exercising themselvés as to how, 
aie est to secure this co-ordination. 
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LECTURE IX. 
RECRUDESCENCE OF IDEALISM IN RECENT JURISTIC 
‘THEORIES—lL. 


““ The return to Kant ° (or Fichte)—in France. 


One outstanding feature of this age of synthesis 
—compromise or unifieation—®f jural theories and 
methods is the general and steadily growing impres- 
sion that some form of idealism, 2.e., the acceptance 
of sgme ideal principle of right and justice estab- 
shed a priori or independently of experience, is 
indispensable in a truly synthetic and sufficient 
Philosophy and Science of Law. Itis now generally 
admitted that eyen the highest generalisations of 
Science based on the most comprehensive colfection 
of objective facts, past and present, cannot, with- 
out the assumption of some such apriori test or 
principle, adequately explain or Uetermine the true 
nature, or the moral worth, of human _ volitions. 
Materialistic or positivistic Science, unaided by 
idealistic Philosophy of reason, cannot yield any 
satisfactory theory of psychic and ethical facts with 
their necessary implication of free personality and 
will, nor, truly and effectively, i.e., by commanding 
respect, guide social and individual conduct. At 
the same time it is felt that this idealism, so that 
it may have real value, must be of the right sort, 


with its truth or validity justified and brought home — 


+ 
= 


$ 


— è 


Our age 
acknowledges 
the neces- 
sity of 

(a) the ideal 
(philosophy 
ol reason) 


and (b) its 

logical proof 
(scientific — 
induction ?). 
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The pro- to us by the logic of reason. The initial difficulty, 


blem and : —— * a 
e Aotr. however, that stands in the way of its justification 


in this positivistic age is the want or impossibility 
of what is called Scientific ‘ proof’ of the ideal 
element.* It may after all, the positivist would say, 
be a creation of man’s imagination, a myth; and, 
if so, 1t can neither logically strengthen nor disprove 
the worth or validity of a rule of action prompted 
bs by the mere sense of utility—the appetitive side of 
man—guided by Scientific foresight. Idealism, 
would, in this view, be not>only unscientific but 
valueless and misleading. 
The ‘ idea’ or ‘ ideal ° of the Rationalists and 
Metaphysicians was besides incapable of pra¢tical 
— realisation in life, and the recognition of this defect 
solutions un- Jed the later philosophical schools? to lay down 
satisfactory. : - : . 
relative and evolutionary idegls suited to each age 
and society. Conversely, the scigntists who saw 
that moral rules guiding human will to just and 
right determinations could never be evolved from 
the mere data of natural facts and forces which are 
ethically colourless, songht to find from the higher 
plane of intellect and will (now regarded as amen- 
able to scientific investigation) an ideal principle 
or standard of justice superior to those derived, as 
before, from the lower planes of organic life and its 





1In other words, it is the impossibility, through logical incon- 
‘sistency or incongruity, of proving that the ideal is not ideal but real. 
The ‘ideal’ is opposed to the ‘real’ of the scientists, the real as 
a phenomehon, i.e., the real in experience. The reality of the ideal 
is ideal reality or truth, which, independent of and transcending 
— judges the reality, worth or truth of experience itself, 
Vide: Lecture VII, > 
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environments. They hoped that by subjecting the 
higher mind to scientific analysis they would find 
out some explanation of the “‘ free will that iş 
capable of rising above the immediate biological 
craving and sense—attraction for objective interests 
#6 that the moral judgments and standards of psy- 
chological ethics and Law may have some real mean- 
ing and value for man. In this way, the synthetic 
tendency brought about the rapprochement (besides 
that of the Analytical and Historical and of the 
Individualistic and Socerological*Schools discussed in 
the previous lectures) of the apriori and aposteriofi 
—the rationalistic and the positivistic—Schools ; 
and the exponents of idealism and realism tried, as 
we have seen, steadily to come to an understanding 
with each other. But this understanding has not 
been complete. The free will of man `^ as the 
modern Psychology has ascertained it, is not the 
transcendental or ideal ‘‘ autonomous will °’ of Kant. 
It is as much determined by causes as every other 
product of nature. The only peculiarity of the 
human psyche is that it has insid@itself an inherited 
and acquired fund of energy or force so complex 
in its composition that we cannot easily calculate 
beforehand how an individual will act under a given 
set of circumstances as we can do with regard to a 
planet, a plant or a lower animal. Given a choice 
of conflicting motives I am said to be free to select 
one and respond to its call and turn a deaf ear to 
the other and resist its influence. But in fact, 
according to scientific Psychology, the choice is not 
free but is determined by the peculiar composition 
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The Psy- 
chological 
account of 
free will 


is deter- 
ministic. 


Hence, room 
for further 
solutions. 
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of the energy or force stored up in my psychic and 
moral nature. Given a sufficiently complete account 
of the peculiarities of this constitution of an indivi- 
dual (or nation) we can approximately predict how 
he will act in stated circumstances and it is this 
fact that has rendered mental and moral sciences 
possible. So you see that the positive or scientifi 
philosophy of Law, cannot, even at this, its psycho- 
logical stage, explain moral judgments on the right 
and justice of human acts. It may at most describe 
the causal complex*of antetedent forces that have 
constituted the psychic nature of the moral agent, 
and assess it, as it acts in response to environments, 
in terms of utility, i.e., pleasure or pain, individual 
or social, produced by such acts. 

There was thus room for further attempts at 
bridging over the time-honowred gulf between ideal- 
ism and naturalism, a priori and d. posteriori truth, 
freewill and determinism, so far at least as they were 
relevant to the Philosophy and Ethics of Law ;* and 
1 shall now proceed to describe and discuss, some- 
what elaborately 6n account of the extreme interest 


and importance of the subject, some recent notable 


contributions in this direction. 

Fouillee (1838-1912), a prominent leader of 
modern thought in France, attempted to overcome 
the antagonism of ‘‘ Liberty (or freewill) and Deter- 


~ 





1The ferment created by the question of individualism and 
collectivism and the allied problem of subjective right and objective 
law, discussed in the last lecture, naturally offered an incentive to 
the resuscitation of the deeper problem discussed in this and the 
next lecture. = 
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minism * by his philosophic theory of ~ Force- Fouillee. 
Ideas > which he first expounded in his doctorate 

thesis on the subject in 1872 and afterwards ela- His thesis 
borated in a long series of works till the end of his — 
life, with reference to its applications in Ethics, Deter- 
Law and Politics. In the department of legal ™2!sm.” 
philosophy* he sought to support the French ideal of 

Liberty* which he asserts to be the indispensable 
foundation of the modern conception of legal right® s 
and to justify this ideal on grounds acceptable to 


deterministic science. ° 





1 Vgde Leg. Phil. Series, Vol. VII. 

2 Fouillee points out that Germany, England and France had 
each their national ideals. “‘ The ideal of Germany was. primarily— 
at least originally—religious and metaphysical; that of England was 
primarily political and economic ; the ideal of France was primarily 
social and humanitarian ta (the Modern Idea of Law, Ch. IV). The 
dominant ideas*since tRe French Revolution which have been, punc- 
tuating German, English and French thought (says Fouillee) are 
respectively “‘ power,’ “‘ interest "’ ond “‘ ideal right” expressed in 
‘ liberty, equality and fgaternity“’; the first two have followed a 
realistic trend which in Germany inclined towards Socialism, absolu- 
tism and militarism (power), in England tofards utilitarianism and —— 
industrialism (interest) and the third adopted an idealistic trend mani- — — 
fested in communism and humanitarianism (ideal right or liberty), = = = ãć 
h 3n a comparison of the axciert, e.g., the Aristotelian or Greek — 
| and the modern (and peculiarly French) conceptions regarding the = ~— 

physical and humsn worlds, Feuillee concludes that the -ohanga of ERDA S. 
= “ideas has been from one of an absolutist and centralised close a ere 
z a controlling all particulars within it to that of a decentralized A 
* of “particulars ‘cohering through or under a universal immanent force * 

og — inciple, hat originating from, as well as —— each and SF 
Il of roth ar — keeps them togethers a m — 
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At the outset Foullee explains cthat the 
above conception of legal right is essentially 
a product of the modern era, but unfortunate- 


oligarchical) natural state with the subject individual wholly depep- 
dent upon it for the whole of his value and all his rights we have 
in the social and moral world the modern conception of a universal 
republic to which all particular groups are tending, by expansicn 
beyond their own into the spheres of the other groups, to lose them- 
selves and in which the *“‘ true law is no longer the mere will of a 
prince or the interest of a people; it is the right of all mankind.’’ 
As a result of this “‘ the ceptre of law yg everywhere, and each individual 
may be considered in turn as end or means, as obeying or command- 
ing, as subject or legislator in the universal republic.” It is the 
doctrine of absolute legal right based on the dignity of man as man: 
the principle of moral freedom considered as absolutely inviolable. 

1 Fouillee points out, following Rousseau, that the Platonic deriva- 
tion of Law from the “ nature of things ’’ fails to distinguish natural 
law and social laws—i.e., laws of what exists and laws what should 

= be—those describing material things and their relations and those 
— guiding and controlling human will apd volitions. The stoic deriva- 
> tion of ‘Law from universal reason leads only to abstygact formula and 
— lays” ng foundation for real law; the Christin religion derived Daw 
— So ond puen rights from the common O ers which consti- 
























Thi: — ‘no inherent right in man qua ran — such as rests on 
‘© borrowed or attributive value which the Godless or opr utian 


—— the —— — origin of man’s — i:e, of individual 
ar — coats. vouchsafed and limited by grace, and sub- 


mt on “the acts of man in the exercise of the temporary liberty 
uchsafed to him by God's grace)—that of divinity immanent in z 
an, of re: spect for man for his very humanity, of rights based solely 
Ire pimal - and regarded as ends in themselves. 
t y a its no Tight but orly duties before 4iod, and a 
forti ph > eq y — rights in the Kingdom of God as that would 
slash a 1 © doctrine of Grace. Christianity admits hierarchy 
even n thie Kingdom of God and hence it tolerates and 
ated to simi [a —— in the Kingdom of the earth. 
uch ine qua! ansient and much should not 
by way o C or ———— The rea ave us the indi¥i- 
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ly, - neither the rationalists nor the scientists 
of this era have succeeded “in demonstrating 
the conception. He analyses the freedom of wall ọn 
which the modern philosophy of Law has built 
up its theory of legal rights and holds that this 
dveedom cannot be the freedom of indetermination 
o1, in other words, the freedom to will contraries ; 
for that is wholly impossible and without moral 
value. Freedom trom the influence of motives of 
all kinds, good, bad or indifferent, is soulless, and 
like that of a steam engine witKout any one to guide 
it, 1s capable equally of good and evil. Nor can ‘it 
be the freedom to choose between opposite motives 
withput anything by way of principle to guide the 
choice, for that also is hardly superior, from the 
point of view of moral value, to the freedom of in 
determination.. Besides its utter moral worthless- 
ness such e¢reedqn is moreover demonstrated by 
science to be nowhere in the world which is one of 
effects without any first cause. Human volition: 
are always influenced by motives and the motives 


dual, or the value of his aspiration for progress, liberty or freedom 
of conscience lay in his religious side and not in his social—civil and 
political sphere. Even in the matter of religious conscience the 
individual was subject to the religious control of the church and its 
god. The rebellion of individual conscience and the assertion of 
knowledge based on individual conscience and experience against the 
abuse of clerical authority and the demands of faith ushered in, 
through and after the Reformation, the philosophy of Descartes which 
enshrined and placed at the top, above faith and above the Church, 
the testimony of the individual himself and his owfi nature and 
dignity as a free human being upon and from which alone the legal 
rights of man to liberty, equality and fraternity were based and 
derived. ; 


Fouillee’s 
criticism of 
the 
rationalistic 
view of 
freewill 
regarded as 
the 
foundation 
of legal 
rights. 
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His 
criticism of 
the natural- 
istic or posi- 
tivistic 
theories of 
Law. 
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themselves are resultants of antecedent causes: like 
character, educatidn, circumstances, etc., of the in- 
dividual, society and race, and are thus attributable 
to combinations of forces and interests, transforma- 
tions of egoistic and altruistic instincts and evolu- 
tions of individual or social organisms which ge 
back in an infinite series of effects and causes. 
Fouillee accordingly concludes that the rationalistic 
philosophy of Law which bases rights on the free 
nature of man is alike mistaken as to the assumption 
of freedom (of human nature and will) which does 
not exist, as also about its moral worth which is 
nil; and is, by itself, 7.e., in the absence of some 
ulterior end of such freedom, inadequate to offey any 
valid foundation for a theory of legal rights. 
Turning round to the naturalistic or the deter- 
ministic (positivistic) theorigs of law that since 
Comte gradually usurped the yiristie world of 
thought and supplanted the inflated rationalistic 
ideas about human freedom and reason, Tl ouillee 
finds that the positivistic philosophy, as had been 
admitted by its founder, confers no rights but only 
creates duties for the individual in society. The 
individual, according to the sociological view, is 
solely a result of causes. His volitions and actions 
are no more his than the motion of the projectile 
is of the projectile. Both are equally caused by 
forces traceable to foreign sources which ,again in 
their turn are found on analysis to be caused by other 
remoter centres of transmission (of force). This 
doctrine accordingly leads to fatalism ; it refuses to 
attribute any truly active or causal (7.e., as a first 
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cause), value or force to human personality, holds 
man to be a more passive agent that ‘“ rises and 
falls passively in the moral medium higher or lower, 
according to a rule analogous to the principle of 
Archimedes, as a body rises or falls in the air accord- 
mg to the expansive force which sustains it.” 
The individual is wholly denuded of any intrinsic 
moral worth or dignity so as to sustain any personal 
right and the social problem or the theory of law 
and right in reality becomes a mere “‘ complex 
calculation of forces an& interests °’ and the concep- 
tion of everything else about natural or inviolable 
rights and responsibility is ‘“‘ reduced in all parti- 
culars to a mere metaphysical or theological illu- 
sion. Fouillee accordingly rejects the positivistic 
theory as wholly destructive of ‘ rights >° and moral 
responsibility of man.- 

The difficults of the problems created bx the 
defects of these rival positions is thus summarised 
by Fouillee himselfs:—‘* On the one hand we do not 
see how a being without any kind of moral freedom 
can have rights properly so called ; on the other, we 
do not see how freedom at least as it is ordinarily 
understood by the spiritualistic school can confer 
any rights. Hence if the philosophy of ‘‘ moral 
law ° (Kant) is to be maintained in as far as it is 
plausible, against adverse doctrines, it must explain 





- à Legal Philosophy Series, Vol. VII, p. 161. 


Summary. 
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more precisely what it means by freedom ang must 
find a conception ‘of it distinct from indifference of 
will and from fatalistic necessity.” 

In rejecting the strictly deterministic theory of 
the positivists, Fouillee very acutely founds rights 
on the moral freedom of man and the dignity anë 

respect which human personality, on account of its 
cat. moral freedom, possesses and commands ; for Right, 
out (1) free- Duty or Responsibility would be meaningless for one 
= rs a who has no choice, no independence to select and 
»  owninviole. {(Ollow at his will one of s@veral courses of action 
bility which open to him. He further points out that a right, 
_ Se %eether. truly so called, must connote its inviolability ; for 
otherwise it ceases to be a right. A provisional or 
conditional right dependent on some higher principle 
Kegs the interests of the society or of the stronger 
— section. of the society) whick is regarded as higher 
— * than. the dignity of the free personalit of man— 
—— one which can be alienated or annulled at any 
: _ moment whenever ‘ force’ or ,‘ interest’ of the 
jr or the stronger in society demands it—is 
only permission, ‘tolerance or favour of the society 
— or the sovereign and no right at all. A right in 
-order to be a reality must be absolute and inviolable 
even if opposed to all possible forces and interests ; 
__ but at the same time its only foundation and justi-* 
fication must be established by proof of an equally 
— — — and absolute moral freedom of the andividual 
— a p claims it—freedom which by proof of its reality 
and mc worth would naturally carry its dignity, 
espect and ——— Thus, according to 
eo ag, f one AAN g sa and the 
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problem IS how can a theory of right based on the 
free nature of man be establishede and supported 
face of the truth demonstrated by the determinists 
and naturalists that individual freedom in this world 
is a myth and is morally worthless even if it were 
not so. The real objection to Kant’s doctrine which 
conferred upon man, in the name of his nature, 
unconditional independence and inviolability so long 
as his will does not encroach upon that of the others 
is that it assumed as a fact that man is free by 
nature, that is, he is pot onlyean end in himself 
but also a self-acting cause. But man in actuag 
life does not in reality possess the supreme and 
absolute dignity of self-acting causality but is deter- 
mined in his actions by motives and senses. 
Fouillee finds the solution of this difficulty by 
holding that law, right and freedom belong to the 
ideal order gnd not to the world or order of actual 
and present realities. ° 
We all have, from the very first, the ideas (or 
ideals) of freedom, personality, right and inviola- 
bility in our minds which althoughthey do not repre- 
sent present realities in the world of objective experi- 


Freewill and 
(inviolable) 
right are 
verities in 
the ideal 


order of 


ence,” nevertheless, exist in thought and exercise’ things. 


potent influence in controlling and guiding the move- 


ements of individuals and nations towards their 


progressive realisation in future. We cannot 
despise the idea because it is not real ; for no practi- 
cal effort is possible without the ideal. The consi- 
deration of the ideal is as indispensable to the jurist, 
politician and social philosopher as the study of pure 
geometry and its ideal straight lines and circles is 
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to the mechanician. Personal right and freedom, 
although they are-not real experiences or dedùctions 
from facts, are legitimate ideals in social science and 
| jurigprudence ; for it is by their theoretical assump- 
— tion and acceptance in law that free or voluntary 
— effort (without outside coercion) of the members in 
| society, on which perfection of society has been 
proved to consist and depend, can be enlisted for the 
realisation of all possible good (social as well as in- 
oe omic on dividual). Moral good or perfection freely realised 
Bae the world by the individual's, voluntary effort is more lasting 
_ frealities. and has greater intensity than when forced upon 
him by external compulsion, and is more vitalised 
and fruitful of other goods ;—in fact, it is superior 
not only in quantity but also in quality to" good 
imposed by outside restraint and compulsion because 
it alone is consciously felt and loved and produces 
happiness. Freedom conceded to the will creates 
and mourishes conscience in theindividual and a 
— nation worthy of the name is a voluntary union of 
: S BL consciences, not a forced aggregate of blind and 
gupeaive motives.’ 
Freedom of the individual from external 
— constraint, however, cannot by itself be productive 
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ka edb) “good unless the will is internally free from the 






















_ The greater is the freedom of the will of 
ipa. from inferior and external egoistic 
rial motives (e.g., of personal riecessities, 
ions i of — Eaa by 
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pleasures &nd comforts derived from exclusive appro- 
° a 


priation of the external objects of sense which 


isolate and set one in opposition to others in society)” 


the more will it attain to the natural spontaneity of 
the rational will and act freely under the higher and 
nfore universal or impersonal motives which appeal 
Thus 
not freedom of 
motives nor the 

interpreted, it 


and commend themselves to all rational wills. 
internal the 
indifference nor freedom 


is 
all 


truly 


freedom of will 
from 


capacity to do contraries but, 


means freedom from the inferior and external crav- 
e 


ings of the physical body and the buoyant capacity 
to act, not without motive, but freely and voluntarily 
according to its true rational nature for rational and 
universal ends. Such moral freedom in its perfec- 
tion is indeed nowhere to be found in experience but 
when conceived as an ideal, it is the supreme moral 
good and netessardly by itself clothes the individual 
with supreme dignity, as well as constitutes and 
creates his supreme right to this freedom which is 
at once absolute and inviolable. This supreme and 
absolute freedom, good, and the Tight, are indeed 
true and valid only as ideals but it is only from and 
upon the ideal of human freedom that the true and 
the only possible theory of right can be derived ; for 
*individual freedom and legal right in actual social 
life are but progressive realisations in nature of the 
ideal and perfect free-will which is absolute and 
universal. 


Fouillee reconciles freedom of will and deter- 


minism by the explanation that freedom in the sense 
of- self-dependence, t.e., one’s being guided by his 
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60s DIRECTIVE FORCE OF THE IDEAL | LECTURE 1X 

ESS al idea (ideal) of self, t.e., of one’s own ideal freenature 
determinism lS NOt indetermination. This idea of freedom and 
of science. wight, like other ideas, exerts an inherent attractive 
force and tends towards its realisation in objective 
life by the very fact of its being conceived and con- 
templated. They are “ directive ideas °’ or force- 
ideas, intellectual motor agencies and effective 
centres of attraction. With the ideal of freedom 
and right in one’s thought, the individual will feel 
drawn to rise superior to the prompting of self- 
| interest and passion and act rationally and disinter- 
The value  estedly for the universal good. This idealism and 


» 














of ideal rationalism, truly interpreted, is not opposed to deter- 
é — minism ; for, in proposing in its theory of freedom 
right as and right to substitute the ideal of self instead of 
e * ſforee idea. external and material force and interest as the real 
oe = and proper determinant cause of our progressively 
2a — good volitions and actions, it admits that they are 


not uncaused but are as determined as ever by pre- 

_-——s#eeisting causes and motives, only that the cause or 
= motive is the idea of self and not material interest 
or power. Evolution or progress is the gradual 

— fe realisation of an ideal in the world of experience and 
‘Se realities ; and freedom and right in this world are 
$ evolutionary entities, being partial and pro- 
ARR A, ressive realisations of the ideal which determined 
Ae — ne -evolution | by its directive force (exercised 
— an nt oe of individuals and nations that con- 

e I — contemplate it). The ideal of freedom 

ch connotes, as explained before, disinterested- 
hess and univ taranlity). communicates the halo of its 
moral worth sand dignity on the —— — mind gr 
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indivadutl and to that extent constitutes him a free, 
l.e., self-determined agent with a right (to freedom) ; 
and this freedom and right evolve as the ideal is mote 
and more successfully conceived,’ cherished, trusted 
and realised. 

In elaborating this theory of “* Force-Idea of 
Right `’ Fouillee does not agree with the Rationalists 
who stand for the natural freedom and right of the 
individual on the uncritical and unsound assumption 
that it is a present inviolable fact realised in nature ; 
nor with Kant who while seeing and admitting, with 
greater criticism, its non-realisation in this world of 
experience, nevertheless asserts it as a transcendent 
truta or postulate of practical reason and founds 
thereon his cardinal and universal maxim of legal 
right and freedom. With a desire to proceed more 
scientifically and gaim the assent of the scientific 
world, Fofullee does not call for acceptance of the 
ideal of freedom and right as a self-realised transcen- 
dent truth or fact hut is satisfied if only we would not 
class it with a chimera or illusion which is untrue 
both within as well as outside our realm of experi- 
ence. With reference to the metaphysical or ideal 
human personality and its freedom he only takes up 
an attitude of nescience or agnosticism and re- 
marks :—‘* Undoubtedly naturalism cannot positive- 
ly prove that there is nothing in man beyond pure 
phenomena and their successions according to the 
uniformities of nature, for that is an assertion con- 
cerning objects outside the bounds of positive ex- 





od 1 Cf. the Aristotelian theory of Form and Matter. 
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62 * RIGHT BASED ON #XPECTATIONS | LECTURE LX 
perience ; but neither can spiritualism proves that 
this something beyond exists.” 
stand-on the undoubted fact of the ideas, e.g., ol 
human personality, freewill, right, perfection, almost 
universally present in all civilised men and nations 
and on their proved influence in the direction of” 
promoting progress and evolution towards realisa- 
tion of those ideas in human nature and 
This is quite in consonance with the attitude of the 
psychological school which led science to accept 
psychic facts and forces as proper subjects for in- 
vestigation inspite of their manifold incongruities 
with material facts and forces. 

Fouillee looks to the future and bases his theory 
ef law and rights on expectations of future freedom 
and perfection to be realised by the force-idea - of 
freedom, than on the present-or past data of our 
individual and social life, which rn this world of 
pre-determined causes and effects can hardly yield 
any intelligible as well as scientific theory of Juristic 
right. The rationalistic or spiritualistic, theories 
are either scientifically false, or useless on account of 
their transcendentalism ; the naturalistic (positivis- 
tic) and historical schools must yield to fatalism and 
determinism which points to the uselessness of all 
efforts including efforts at the creation and improve- 
ment of Jaws and rights or the advancement of 
frecdom. Siding with the Psychological school in 
their view of the supremacy of the mind over matter 
and efficacy of effort he invites that school to rise 


Fouillee takes his 


societ * 


— — —— — 





1 Legal Phil., Vol. VII, p. 167. 
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one step higher towards his own form of idealism 
whereby human 
personality or the transcendental ‘Ego’ of Kant with 


he clothes the Platonic‘ idea ot 


tn 7 . . 
the scientifically accessible garb of thought actually 


conceived in 


the mind, reduces the ‘idea’ to an 
actually cherished and contemplated ideal, and holds 


it out centre of 


observation and experiment, 


as a force demonstrably found, by 
to attract and guide 
human volitions and acts towards its self-realisation 
in the objective world. This is not transcendental 
but scientific idealismeoffered ms the link, hitherto 
missing, between science and metaphysics, naturdl- 
ism and idealism—the two hitherto irreconcilable 
modes and branches of thought and knowledge—so 
far as they relate to law and right. One's right 
refers to something which he can do or have in 
future without opposition. This right increases 
step by step, with one’s dignity or moral worth, 
i.e., in so far as he realises in himself his ideal of 
freedom from external and limited personal motives 
and his true free ôr universal nature that wills in a 
representative capacity for the gomd of all and agree- 
ably to all similarly free and rational wills. A 
true’ theory of right and freedom would thus look to 
the future, that is, to the future realisation of the 
ideal ; and a true analysis of the nature of right would 
disclose it to be one which is not circumscribed or 
closed but as an open and infinitely expanding verity 
which is “permissive of more and more privileges and 
liberties as the person or individual realises more 
and more fully his ideal of freedom. One can under- 


stand Fouillee if only he is taken to mark the descent 
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of “the idea ° from the transcendentalism (cf. 

Plato and Kant) of philosophy or Metaphysiés into 

the psychological idealism of science and compare 

and tontrast him with the Psychological school the 

exponents of which lead science and, in particular, 

the science of law upwards from the material world 

of determinism, its forces and interests, into the 

domain of Payeholory and mind where psychic force 

* is free to dominate and where law and rights can be 

made, or at least improved, by psychic effort to guide 

and control the blind evolutionary forces of the 

>  Fouillee material world. Fouillee and Jellinek, in fact, come 

as the out from opposite quarters and shake hands to mark 

sychological 7 à . 

school. the truce of their respective parties ; and the realm 

where they meet is psychic, which is the true realm 

of law and right ; for they are in reality ethical and 

intellectual verities both derived from, and applied 
: to, the human mind or will and its volitions. 

— Justice is the congenial atmosphere established 

in society by law which by allowing partial but 

progressive freedom to the individuals externally 

corresponds to and helps, or co-operates with, what 

i their ideal of freedom and right prompts from 

— within, namely, their evolution towards the perfec- 

tion (that is, the self-realisation) of the ideal. The 

theory of law, right and justice founded on this 

_ “ force idea *’ of right is superior to the positivistic 

_ sociological theories founded on force or interest in- 

— as the latter, by ———— asserting the 
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and leave out of account the irreducible psychic fact 
(the real hature or origin of which may be unknow- 
able and unknown) that there are ideals of freedom, 
right, moral good and justice universally enter- 
tained by all thoughtful men and that those ideals 
are also psychic factors and forces which have at 
least as much if not greater determining influence as 
the material forces and interests in the evolution of 
man and society. 

Thus, we find Fouillee rejecting the Kantian 
theory of right and freedem which seeks to find a 
practical maxim of law, for all ages and societies 
from what his philosophy adopted as a transcendent 
reality., He (Fouillee) accepts it however in a 
modified form: namely, that freedom and right are 
ideals of the reality of which in the transcendent 
world we cannot be positive either way; but these 
ideals are imenanenf in human thought and con- 
sciousness and constitute the most integral 4nd 
characteristic element of humanity and confer upon 
it its peculiar worth and that they are not mere 
idle chimeras but have a scientific* value as facts 
which possess a propelling force higher and stronger 
than the external material forces and interests in 
moving individuals and societies towards perfect 
morality, right and freedom. Turning to the 
naturalistic theories he rejects their dogmatic asser- 
tion that right is only a product of the conflict of 
social forces and interests, of evolutionary changes 
brought about by environmental influences. He 
admits however that the legal rights of individuals 
must be partial and changing or evolutionary, 


Fouillee’s 
agnosticism 
regarding 
transcen- 
dental 
reality. 
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because of the imperfect and continually changing 
material interests and forces composing, dnd operat- 
ing in, human societies. Thus by elimination of the 
errors of both and synthesis of their truths he finds 
right to spring from the ideal of freedom immanent 
in human consciousness and to be realised in prac- 
tical life in so far as the existing material and 
evolutionary forces and interests operating in society 
on the one hand and the psychic force developed (in 
proportion to the clearness and enthusiasm with 
which the ideal is entertained) in thought by the 


bulk of the members for the time being on the other, 


meeting in conflict or co-operation, or partly in 
conflict and partly in co-operation, permit its 
realisation.* 

The net result so reached by Fouillee may well 
stand by the side of Stammler’s doctrine? as a 
phase of Neo-Katianism and it js interesting as well 
as “instructive to compare their respective methods 
of reasoning and lines of thought. Fouillee’s bold 
and comprehensive attempt to secure a compromise 
and synthesis of the leading theories which had 


1 The theory of interest and force combined in modern sociological 
theories (Jhering)—the former prominent in utilitarianism (English) 
and the latter in (German) socialism since the time of Marx—is in 
particular subsnmed or synthesised by Fonillee with his own theory 
of right by the suggestion that the freedom of the individual develops 
in Bim the highest propelling force and constitutes also his highest 
interest; so that a social and legal system which most*promotes indivi- 
dual freedom for all necessarily secures the greatest fund of force as 
well as the maximum interest for the whole body as well as for the 
individuals? See criticism of Fouillee by Spencer, Vol. VIT, Legal 
- Philosophy Series, introduction; Tarde, Vol. V, Socal Modern Criminal 


Science Series 13. 


2 Vide Lect. VIT, * 





* 
LEC. IX] OBJECTIONS TO FOUILLEE’S DOGTRINE 64 


for ages been like logical contraries to each other 

has raised a fresh crop of literaturé on the subject. 

Naturally these divide themselves into two groups. e 
Ernest Scillieret and Brunetiere? may be respective- 
ly taken as types representative of favourable and 
adverse comments and criticisms. The jurists of 
the Psychological School (Tarde,* Korkunov*) do 
not accept Fouillee’s mediation between idealism 
and positivism as valid. They do not see how 
Fouillee’s division of the developing social constitu- 
tion into three stages er degrees of solidarity, 
namely, first, predetermined and automatic (when 
society has not yet developed the ideal of freedom 
and is governed by biolcgicai: evolution), next con- 
sensual (when the ideal has begun to be recognised 
and felt), and lastly free (when the ideal has realised 
itself through the individuals coming to will and 
desire univessally _ as freemen) can be correct 
or how an automatic act can be _ transforfmed 
into a free one. The objections however seem 
to me to be technical and do not affect the 
substance of the truth that tle psychological 
or ideal element begins to prevail over the organic 
element in society as it develops its psychic powers. 
We have had, besides, in the last lecture 





1 See his final essay in ‘* Introduction a'la philosophie de Il 
Imperatismer *’ (pub., Paris, 1911), 307ff. 

2 Sui les chemius de la Croyana (Paris, 1907), 9. 

3 Penal Philosophy, Vol. V, Modern Criminal — Series, p. 13. 

1 See Theory of Law, pp. 308. 

5 See Branctiere—L'ldende-colidarite in- "Discourses de Combat,” 
2nd series (Paris, 1903), 67-8; Korkunov (Theory of Law, pp- 267) 
regards Fouillee’s * contractual organism ` as a description of the society 
in the second stage to be an evident logical contradiction. 
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Korkunoy's theory as ta the freedom of will? which 
represents the Ps¥chological view of the mental forces 
eis factors promoting evolution like the material 
forces ; but he cannot hold the human will to be free 
so as to be outside the law of causality. The ideal 
of freedom, he says,” is a false ideal, a hallucination ; 
and volitions and actions under the influence of that 
ideal are not ‘ free’ but as much ‘ caused’ as those 
: under other material or external motives. This 
however ignores the characteristic feature regarding 
this ideal of freedom, namely, that it is, as Fouillee 
‘points out, a self-acting immanent element in the 
human mind, a part of his very inner constitution 
which cannot be attributed to any external material 
cause. The volition may be, and is, in fact, caused 
by the ideal; but the ideal itself, like human con- 
sciousness itself, cannot be attributed to any pre- 
existing particular or local environmengal forces or 
causes like the other motives or interests which lead 
men to action. It is a cause not an effect. A more 
Fonillee i : ; —— 
— correct estimate of Fouillee’s position seems to have 
mated in been made by Arthur. W. Spencer who remarks :° 
recent times. Phis purpose of harmonising realism and idealism 
$ was a lofty one but it was conceived perhaps f little 
oe Shean too soon, when the psychological and gnosiological 
oc technic now beginning to be available was undeve-. 
loped. It is hard to see how any real monism can 
be achieved without carrying the psycho-physical 
parallelism to its remotest applications and one does 


- 





— 1 See Theory of Law, pp. 308 et seq., sec. 39. 
— 28ee Theory of Law, pp. 308-9. 
eer teats i. 3 See Book VII, Leg. Ph. Series, pp. xxxir (Introduction). e 
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not discover recognition of this parallelism in 
Fouillee.’’ This is true and in Tact, Fouillee never 
arrogated to himself the task of reaching a monigm 
by any exhaustive research into the parallelism of 
the psychic and material world ; and it is also true 
ethat as long as such monism is not established by 
one of the two parallel planes of existence being 
demonstrably reduced and merged into the other the 
question of free-will and determinism and with it 
the conflict of theories regarding the true nature of 
right will hardly be settled forever. What Fouillee 
did attempt was to induce the idealists and positiviSts 
to see eye to eye with each other and combine if 
possible into a friendly dualism with a suitable ideo- 
physical theory of rights till the final metaphysics 
of human personality becomes open and available 
to science. 
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jurist of 
Juris- 


Charmont, another recent French 
repute, regards’ the Sociological theories of 
prudence as amalgams of the older Historical and 
Utilitarian theories inasmuch as they take Law as 
an evolutionary institution (Historical view) 
satisfying 


chang- 
ing with social progress and meant for 

social interests (Utilitarian view). ‘The 
differ in detail but ome comnfon characteristic 1s 
that they all seek to base ethics on a scientific founda- 
tion and to integrate social science with the general 
system of the natural sciences by applying the 
hypothesis of evolution towards the explanation not 
only of the phenomena of objective nature but of 
social phenomena as well. Like biological evolu- 
tion proceeding on the principle of natural selection, 
languages, religion, and other human institutions 
including law have been scientifically demonstrated 
to develop as products of ‘ selection.’ The progres- 
sive changes for instiince, in the forms of marriage,’ 
in criminal law,*® in modes of ownership,’ mark the 
progressive adaptations of the societies in their own 
interest to terminate or prevent conflicts, to protect 


theories 


themselves against inside and outside disturbances 


and to bring vital rivalries down to an indispensable 





= IBSee his ‘‘ La Renaissance der Droit Netural, translated in Vol. 
VII, Legal Philosophy Series. 
-2See Holland’s Jurisprudence, Ch. XI. 
-3 See do., Ch, XVI. 
4 Maine's Ancient Law, Ch. VIII 
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LECTURE IX | WEAK POINT OF SOCIOLOGY THEORY 71 
minimum. ‘The net result of this sociological 
position therefore is to give pre-eminence to the 
interests of the society and subordinate those of the 
individual except in as far as the latter coincide with 
or are conducive to the former. Even when some 
of the sociologists advocate, like Spencer, the natural 
rights of the individual, e.g., to free liberty of action 
commensurate with equal lberty of others in 
society, it is not based, as by Kent, on a 
rational a priori principle, on social utility, but, 
because by thus helping the production of strong 
freely developed individualities, the society would 
be benefited and better equipped to take its 
part in the modern struggles of the nations for 
supremacy and power. This idolising of the 
interests of the society and sacrifice of the incapable, 
the idle, the imprudent or the weak, who must be 
eliminates by fhe capable and the strong,’ is the 
modern sociological ethics, supposed to be thé decree 
of a large far-seeing benevolence. There is thus no 
longer law nor ĉthics based on any apriori ideal 
principle but only facts,” experiences and social 
utility and social resources (in the shape of law 
and morals) to secure social interests by compelling 
individuals to subserve those interests. The spirit 
of legality yields place to that of expediency. 
Charmont points out that this state of affairs takes 
away the respect of the citizen for law; it ceases 
to have for him any moral value and he seeks to 
avoid it as much as is necessary and possible for his 

1 See Spencer, Social Ethics, edn. of 1851, pp. 323, edn. of 1892, 


pp. 150. 
? Danten, Nature des choses, pp. 154. 
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Necessity self-interest. Some amount of Idealism, faith and 
of sentiment ti Teeavencit "it. wants. the s i f aeo 
— SeN Imen , €ven if *l wants the support O ıNCon- 
in legal trovertible reason or scientific demonstration, has 
ty . x ` 

theory for its value at least for evoking the respect for law 
commanding - ; : X z A ; 
the respect Without which it cannot support itself without des- 
= PA potism and violence. The individual’s liberty of 
or law 

action and conscience must be allowed to bear a 


moral and legal value for itself ; and the irresistible 














à belief of man in its value must be taken to be the 

guarantee of its value without demanding any other 

3 proof acceptable to seience. „ome theories of law 

must accordingly be found out to supplement the 

< older sociological theories of evolution and interests, 

ai = as would ally the individual to the society and enlist 

— voluntary subscription of the individual to the social 
— legislations. 

— > The renascent dealism of the French legal 

JE: eee and social philosophy of the 20th century as above 

ESA sketched is thus appreciative of the inadequacy of 

= ce. objective or positive science to solve the problems 


concerned with human volitions. Science deals only 

with what is or happens in nature. Human action 
‘is meant to improve upon nature, which is always 
= mixed good and evil ;—to yoke the natural forces to 
_ better account, to serve some human ideal or good 
Ehhe, what should be). So science is opposed to 
action, as reality is opposed to the ideal. The latter 
exists as the test and critic of the former, apd bent 
upor 1 its reform. So we must have some ———— 
er r than, the sciences to supply us the test of 
is d — good and perfect, so that guided 
we ey aes eliminate or minimise , 
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LECTURE IX | FRENCH IDEALISM °73 
the evjls-of nature or convert them into good and 
help nature to evolve towards the ideal. But 
this idealism in France, as a recent renaissance af 
her national sentiment, is yet under the spell of 
positivism which held the country fast since Comte’s 
time and has not been strong enough to rise to the 
height of formulating any philosophical theory of 
law and justice as has been attempted in Germany. 
It relies either on the intuitive sense of justice 
or moral sense of man (to distinguish good and evil 
including the evils an® goods 6f natural solidarity) 
or on the still cruder ‘ pragmatic’ test which Is 
another form of experimentally inclined intuition. 
The peed for idealism being now granted, French 
positivistic idealism intuitively inclines to return to 
the old time-honoured national ideals of progressive 
Liberty, Security, Equality, Fraternity, ete.,—with- 
out laying down any high philosophical foundation 
for them. They are asserted to be universal ideas and 
without their lead or assistance science cannot guide 
morality, politics “or legislation. This is the 
ordinary French attitude, a sentinfental and humani- 
tarian (and not metaphysical) idealism colouring its 
positivistic sociology. But it is felt, even in France, 
that this sort of idealism is faulty as it fails to 
‘satisfy the reason; and unwilling minds, specially 
if they are scientifically trained, cannot be forced 
to accept its tests, ideals or logic. 

Demogue’s writings are very lucid and clear on 
this point. Examining the notion of law from the 





° 1 See Lec. VII, 
10 


Demogue. 

















bee 
TA 

— 
ey i 


Law from 
the objective 
point of 
view. 


It is non- 
moral, un- 
certain and 
varðable— 
as dependent 
on the atti- 
tude of the 
organised 
forces pf the 


- society. 





74> NON-MORAL CHARACTER OF LAW [| LECTURE IX 


objective point of view, he finds it to be a, social 
system of affording continuous protection of rights, 
enforced if need be, by coercion.’ Here the moral 
idea is wanting, and the legality or illegality of acts 
is judged by the attitude (of promoting or preventing 
them) that is likely to be taken up by the organised 
forces of a society with regard to them. This atti- 
tude, however, is hable to change; and acts at one 
time legal may afterwards become illegal and vice- 
versa. Slavery for instance, which was in the earlier 
days a legal instituti®n has new become illegal. This 
element, of uncertainty as also the subservience of 
the law to a non-moral and arbitrary attitude or 
tendency (i.e., of the organised forces in sogiety) 
which has no certain test to guide or regulate it, 
explain why men have almost always looked up to a 
higher ideal law—the law higher than the laws. 
This- fhigher) law often regarded as aki to morals 


- 3. -(and "supposed to include that important part of 
he A — which is felt to be so indispensable for the 
to social weal as to call for its enforcement by the 


_ mor is 
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organised social f@rces) is, according to Demogue, 
— ‘not dependent on morals but on different 


— rs such as economic and other social considera- 


which are as well subject to changes and, while 
sing, carry the ideal law and morals along with 
R Bem: pot for individual property (for instance) 
as as moral so long as economic consi- 
thats —— It would be 
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LECTURE IX | DESIRABILITY OF AN IDEAL LAW ^75 
otherwise if collectivism comes to be economically 
favoured and politically ordained by positive law ; 
for public opinion would imitate (by the laws of 
imitation)’ and be moulded by the organised views 
and actions of the ruling section, especially if they 
i.e., the latter) are supposed or expected to foster 
economic and social interests.? The desirability, 
nevertheless, of having an ideal, t.e., moral law, 


if it Value of 


the Ideal 


could be discovered, is undeniable; for it would Moral Lae. 


promote legislative reform, purify the administrative 
service and inspire judicial law-making in advance of 
the positive law. It would besides educate and 
mould public opinion and morals and inspire public 
respegt and confidence in positive law ; and, in fact, 
public law would hardly be enforceable in society 
without such respect or confidence. The real diffi- 
culty however is—-how to establish this ideal law ?° 


e 
- 
2 — — — — — — — 


1 Proved by Tarde. 

2“ Fundamental Notiens,"* Vol. VII, Legal Phil. Series, p. 367. 

3 Demogue here examines the rationalistic and idealistic theories 
and rejects the older a priori and absolute s¥stems of Law of Nature 
(before Kart) on the chief ground of their inapplicability to different 
peopleg with different civilisations and environments. The criticisms 
of the Historical School, he says, have been decisive of them. He 
also finds fault wita the more modernised, evolutionary, and hence less 
rigid, but yet idealistic theories suck as those based on “ justice,’ 
‘liberty,’ ‘ solidarism,’ ‘ the right of the individual” (Bendant), “ the 
inviolability of human personality ' (Boistel), etc., on account of the 
difficulty of ` tracing the limits of their empire,—of seeing just how 
far they car go in the face of opposing principles or facts. . . . for 
where are the guarantees against the terrible thing—the abuse of a 
Rood principle (ibid, p. 371)?"’ As regards the theory of historic 
evolution, or rather the theories (e.g., one purporting ś be based on 
history and experience, of the German Historical school and the other— 


of Hegel—dialectically constructed out of the pantheistic idea of the — 


a®solute seeking self-realisation througk history), Demogue admits that 
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76. CO-EXISTENCE OF IDEAL AND REAL | LECTURE [X 

Demogue thus voices the recrudescent national 
passion for idealism and insists upon the necessity 
of having an ideal law which is higher than positive 
law for the purposes of legal theory. It is no use 
condemning such ideal law with the current objec- 
tion that the co-existence of two different and con- 
flicting systems of law, one ideal and the other posi- 
tive, is an absurdity.‘ Law forms, as pointed out 
by Jhering, only by conflict ; and the ideal law is not 
necessarily a myth if it is not actually observed. 


© © 





A 


they two are at bottom similar in their idealism, f.e., in so far as 
law is suppcsed to be the manifestation of the popular spirit; but this 
idealism becomes useless and unfruitful as soon as it legves no 
other clue to the nature of the * popular spirit " and its timely demands 
of objects in particular stages and conditions of society except facts 
_ and experience, f.e., what is naturally to be found in social life. 
This, Demogue says, is, or smounts to, giving away the ideal to 
— the real or actual—*‘ the annihilation of theory in the face of facts, 
_ + @ veritable renunciation "'; ‘and this condemns it *(ibid, p- 373).’ 
— Say to Stammler's — — theory of “Natural Law with a 
ay variable. content °’ as presented by Saleilles, he examines its ideal of 
T T Sfinti’ and points out that it is not — — justice, but an *‘ esti- 
=e mate which under the historical circumstances of a given period, taking 
k > account the prevailing social conditions, one should form, for 
eself, of justice '’; that is to soy, an ideal drawn from the current 
ption of it, * may be gathered, for instance, from the public 
— * country and comparative law. Demogue accôrdingly 
oe , as insufficient, —as inefficient in presenting an ideal which 
Emn r to Sai momentary popular impulses and changing facts 
T . almost the same grounds that discounted the 
e ideal of justice admitted to be relative is 
mog ) scarcely — as an ideal ; for it gives itself 
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LECTURE Ix | THE IDEAL MUST BE ABSOLUTE . 77 
His plea for the ide al law may be best set forth in 
his own words :—‘* Despite the ‘Historical School, 
despite the importance of the Sociological School, 
which in its wake, has believed that it could iimit 
everything to the study of the laws of evolution, we 
think that an ideal is necessary because there is in 
human activity a quality of the conscious, and the 
willed, which must be directed. To deny this is to 
put physical laws in the same rank with the 
principles of human action and to reduce the law to 
a descriptive study ; iteis, furthermore, to refuse to 
guide the legislator. The result is a serious cof- 
fusion against w — there is now-a-days an inclina- 
tion to protest.” 

"The ideal in law as well as in ethics championed 
by Demogue is a present or absolute ideal (a Law of 
Nature) although the social ideals (of different 
times and places) formed after it must, in taking 
account of the existing and past economic, psycholo- 
gical, temperamental and geophysical conditions, 
fall short of this Tdeal and differ from each other. 
The legal systems (positive) of each country must 
try to realise their appropriate social ideals while 
the “common ideal must be universal in order to be 
completely free from the contingent element and 
must have one definite end in view which is the per- 
manent goal of humanity. It must be concerned with 
the ever _cnigmatical problems like what is life for, 
and what is its goal. Demogue is thus not satisfied 
with the shifting ideals of the Neo-Kantians in law 





e 1 Fundamental Notions,’ Vol. VII, Leg. Ph. Series, p. 875. 
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Necessity 
* the ideal 


This ideal 
is and must 
be an 
absolute and 
ever present 
ideal. 





78* STAGES OF MODERN IDEALISM [LECTURE 1X 
nor with those of Levy-Brubl in ethics. He argues 
the necessity of a'still higher ideal to stand as the 
model of all contingent ideals though he admits that 
he has no satisfactory constructive theory of his 
own to offer with regard to this (certainly necessary) 


ideal. . 

Three stages Thus we have three stages in this nascent 
Cased idealism of our days. It has come to recognise, 
id@lismin firstly, that legal theory cannot be based on the 

our day. positive sciences alone; it must have some ideal 
higher than objectite nature; secondly, that this 

ideal must be contingent, varying with the times 

and circumstances ; and thirdly, that above these 

R ideals there must be one permanent objective, ideal 
: which, having in view the final and absolute goal of 
. human progress and activity, would stand as the 
= model for these immediate ideals which constitute 


Pee tS varying adaptations under the contingent circum- 
a ee ‘stances of social life.* 

— L names of Roguin [" Le Regla de Droit ], Picard I Le 
* Droitpur r] and Boistel [*‘ Philosophie du Droit '’] may be mentioned 

— Ap. — this modern search for an ideal in France in, recent 






















pe S ee seek far certain common and stable —— in human — 
and —— in all societies and certain common rules, methods 
ar i m oulds which law must everywhere adopt in deference to those 
iments and aspirations. ‘hey all try [Roguin and Picard rely on 

curity — and Boistel on ` the inviolability of human epersonality ™ 
di basis of the ideal law. The former two also seek to attain 
rough the improvement of the legal technic. See Vol. VU, 
Series, (Demogue)] somewhat like the ofder 
, to find some simple unitary principle or 
€ nds — — and at the same time 





LECTURE IX] THE SCOPE OF LEGAL TECHNIC ^79 


interests, claims and ideas in the world of realities. But it is exactly 
this that according to Demogue and others who think like him) 
condemn their attempts to failure. The stable and permanent 
equilibrium of society under one final idea synthesising minor oppos» 
tions is not to be hoped for anywhere in this evolvirg universe of 
nature. The conflict of law ıs never-ending; it will always represent 
and embody a series of small and temporary compromises. But the 
search after the final ideal (synthesising all these diverse and con- 
flicting elements) will nevertheless continue for ever; for without such 
an ideal (however imperfectly or tentatively conceived) there will be 

. no available means for guiding the evolution. Demogue, in conclusion, 
only hopes for small or medium-sized constructions of legal theories 
supplying temporary solutions (of these conflicts of interests) which 
may respond to the tastes and eccentricities of a given period and 
society; out of which other complications amd conflicts are to crop up 
again requiring fresh theories, adjustments and compromises. He 
supposes that there is greater scope for legal technic (i.e., the improve- 
ments of the methods of interpretation, administration and legislation, — 
etc.) to improve and assist in the finding of these solutions than for 
legal tleeory to find out newer and more comprehensive ideals after 
the efforts of so many philosophers and jurists since the time of 
Grotius and Descartes. In the field of practical administration of — 
law we may however (he points out) achieve considerable success by © 
seeking to improve the art’of producing good laws and good decisions 
in spite of vagygness of the theories of ideal law and justice. As an _ — 
instance of practical success achieved by the ‘improvement | A the | 

- technic in art in spite of the pxucity of ideal, Demogue cites the science — 
and art of aesthetics and remarks :—‘* After all, has any one ever FON 
defined beauty? Neverthel®ss there are beautiful works which | hav 

% been regarded as such for centuries.” [Fundamental Notions, Vol. vI Ton, — 
o Leg: Ph. Series, p: 572.) He admits howevér that t he — st for — 

infinity in the soul of man is insatiable. Hope “eternal v will ever — 

Re ea ano humanity and so the search for the l lar 4 
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LECTURE X. 
= had 
RENAISSANCE OF IDEALISM IN RECENT JURISTIC 
— THEORIES—II. 
~ In Italy and Scotland. 
a ìn This renaissance of Idealism (after a spell of 
rea = enthusiasm for positivistic theories and explana- 
— — tions of social and*legal pleenomena) was not con- 
eae fined tg France alone.! In fact, Italy’ had seldom 
See been thoroughly carried away by the wave of posi- 
— tivism and had ever tenaciously retained a substra- 
= — tum or residuum of her philosophical (metaphysical 
— ah ae or idealistic) attitude in approaching and theori- 
= sing on socio-legal questions.’ 
__ Del Vecchio. GA Prof. Del Vecchio now stangs out eas a promi- 


a E ao rfigure in the department of philosophy of Law 





ee ats z ° 

Pent. 2 “1The forms of modern idealism in Germany have been examined 
2e Sa in Lec. VII. S 

| a 2 No doubt positivism also had its exponents in Italy, for instance, 
in R obert Adrigo, the “ Patriarch of Padua,’’ ond his disciples; and 
there > was besides Adrigo’s positivistic journal ‘‘ Revista di Filosofica 
d Scienzi effairs "’ to ventilate the logic and ethics of naturalism. 
A — — 3 name may also be mentioned - in this connection. 


tism ae * the Philosophy of — = — Lec. VIII) — 
ae editor of ‘ Leonardo ' as also by its offi@al organ and 
oh ‘La Voce," and Neo-Hegelianism with its spokesmen 
o, Croce and others and its organ ‘ Critica.’ The purely 


to the heart + uni — y (of. Vico, Lec. 1 of things 
scien tifi o ge ralisatio m. of mar — meee 


or posi siti istio ideas came in the long run to be disfavoured; — 
oil o! of Italy ly wa in facta 3 congenial to metaphysical en- 
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in Italy. In his chief work ‘‘ The Formal Basis of 
Law ’* (consisting of three essays composed at three 
different times) he, at the very outset, assents to 
the view, expressed by Gierke, Bergbohm, Kant, 
Reid and others, that the definition of Law (although 
wwe have all of us some sort of intuition as to its 
nature) is yet in the making and that many of the 
definitions hitherto attempted have not only been 
unsuccessful but served to increase its difficulties.® 
The attempt at its exact definition, even if it is 
futile, is however usefyl in bujlding up a theory of 
law and for exhibiting its essential elements and 
possible misapplications neither of which® can be 
achieved by mere popular idea or intuition. History 
teaches us how many different and opposing theories 
had been started about the nature of Law. 


There is, in consequence of this, from the re- 
motest timtes, the subjective or sceptic theory that 
law or justice, divergent and often contradictory 
in different countries, is a contingent product of the 
tastes and sentiments of a people at a particular 
period and has no constant essenfial factor by which 
it may be defined.* In spite of this however, 
human mind has ever aspired by constructive labour 
to dispel these sceptic doubts, overcome the contra- 
dictions of the empirical world and arrive at a 


— — — — 


1 Translated into English in Vol. X, Leg. Philosophy series. 

2 Formal Basis af Law, Vol. X, Leg. Ph. series, pp. 2 to 4. 

3 Vecchio gives a long list; from the Sophists headed by Pyrrho, 
the 2nd and 3rd Academics (ef. Carneades) down to tHe French Scep- 
tics, ¢.g., Montaigne, Pascal, and also (English) Locke and, still later, 
the Sociologists like Post and Philosophers like Bain and Spencer. 


11 i 


Definition of 
Law— 
futile 


The conse- 
quent scep- 
ticism in 
legal 
philosophy. 


“Per contra, 
the funda- 
mental 
human 
craving 


for a philo- 


sophy of 
Law based 


on the real- 


ity of 
things. 


The conclu- 
sion of posi- 


tivism about 


Law of 
Nature. 
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§2 e POSITIVISM ON LAW OF NATURE | LECTURE X 


unitary and rational simple and synthetic principle 
underlying law and justice in all its manifold forms. 
The conception of ** Absolute justice,” 
or law founded on the very reality of things and not 
on human exigence and caprice, is the 
fundamental needs of human mind and the idea of 
~“ Natural Law and Justice ° has its origin 
foundation in this fundamental necessity and deep- 
seated reason. Its nature and source as 
relation to positive law may have been diversely 
conceived and formylated from time to time; but 
the divergency lies notably much more in the 
methods and arguments than in the conclusions.’ 
The difficulty (felt by philosophy and science) in 
solving the problem regarding the ideal law’ and 
Justice and satisfying a need which is grounded in 
human nature and consciousness does not by itself 
justify our ignoring the problem or its necessity and 
denyimg the ideal. The naturalistic or positivistic 
jurists and social philosophers (as also their pre- 
decessors of the Historical School) have sought to 
prove that the lays actually obtaining in societies 
as positive laws are man-made and variable and that 
the absolute and eternal (natural) law and justice 
nowhere exists ; that is to say, as the positive law 
of the land. They also point out the errors and 
omissions of the older naturalistic and metaphysical 
philosophies of *‘ Law of Nature’. and this has 
given currency to the view that the ‘*Law_ of 


keys ee justice 
one ol 
and 


also its 





* 
1 Vecchio cites Kant and Spencer as regards their practical agree- 
ment regarding Natural Law and its fundamental principle drawn from 
Liberty. a 


zi 
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Nature “’ has been thoroughly refuted and that such 
& thing*does not exist at all. Dêl Vecchio however 
(following Petrone and others) points out that the 
existence of Law of Nature or Natural justice is 


Vo. 


deontological or normative ; it lies in the depths of- 
human consciousness or conscience as an ideal and 
not as an externally realised fact like positive law. 
~ It exists in as much as it is a force and it has 
force even when it is broken. The violation 
phenomenal and does not destroy law which is above 
phenomena.’ Law .e(naturak law) exists as a 
system of the highest truths or ideals not sensiltie 
(phenomenal) but rational (in human consciousness 
and reason) and is therefore not disproved even if 
it apparently disagrees with the current legal 
principles and institutions of human societies and 
even if the latter do not disclose any common or 
universal factor.*_ 

Del Vecchio next makes the most important 
declaration that indicates his exact position among 
the exponents of Law of Nature. He distinguishes 
the concept from the ideal of Baw (Justice) and 
fixes their relation to each other. The definition 
(concept) of law aims at the common elements of 
all laws; but Natural (Ideal) law is only the ideal 
system of law. The ideal is only partially and 
imperfectly shadowed in the real. The sensible 


is 


tek eT a ae A S ee — 


1 Cf. Fouillee’s doctrine of *' Force Ideas ° Lec. TX. 

2 Formal Basis of Law, Vol. X, Leg. Ph. series, pr. 18. 

3 Cf. in Mathematics the rational character of the Geometrical line 
' which disagrees with the actual sensible lines which never disclose any 
common character of breadthlessness, So also in Ethics and Law. 


But Law 

of Nature 

is deontologi- 
cal, has a 
rational or 
ideal and | 
not phenome- 
nal exis- 
tence. 
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realities of law contain baser elements which are 
eliminated from the ideal ; and the ideal laws; though 
logically universal and absolute, holds itself apart, 
alone and isolated in its own higher plane. So the 
attempts at the definition of Law are different in 
their object and character from (and should not ac- 
cordingly be mixed up with) those which seek to 
find out the Law of Nature. Just as the aspiration 
for the delineation of the true, the good, the just 
and the ideal in law (as in everything else), which is 
fundamental in our, nature, never ceases although 
(ər rather, because) it is never fully realised, and 
: our attémpts at closer characterisation of the Law 
— of Nature accordingly continue for ever, so also 
— our natural aspiration for the highest scientific 
——— generalisation, which seeks for the inherent unity 
— in the infinite diversity of laws in the actual field of 
— experience, never ceases, and ever reappears eager 
= for aw higher synthesis, to struggle with and over- 
= come tke contradictions of the legal systems, which 
a! up forever, and on which tke nihilists in Juris- 
i prudence and philosophy of law support their nega- 
= tion of the possibility of a definition of law and, 
oe: EAG ierefo ore, of the Science of Jurisprudence ijsellt. 
Sige e two are distinct—but they are allied to each 
BSO ther and arise from the same source, viz., the funda- 
3) — of our nature—the search for the 

he just or the ideal, and that for the highest 
— i — for the findmg out of 
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phenomena. Here we need only limit our observa- 
tion to Jaw although the proposition is true for 
everything. The concept of Law as it is found in 
societies, as soon as, by repeated revisions eand 
amendments, it reaches its true universality becomes 
the real material prototype of the noumenal or ideal 
law—the law which is absolute, perfect, true, real 
and just and here is the point of contact between 
the two.’ 

Beginning with the Greek Sceptics of the olden 
times, there have been. series of relativists down to 
the sociological jurists ‘of the present day who, im- 
pressed by the variability of Law and its dependence 
on social and biological conditions, deny its existence 
as aʻunit fact or objective essence and hence also 
the possibility of its logical definition. But inspite 
of this current opinion echoed by Post's celebrated 
dictum that ““ a constant idea of law is nonsense ”’ ? 
—an opinion referable more to the anti-idealistic 
bias bequeathed to the modern schools by Comte than 
to the facts gathered by modern social studies and 
researches on which it is supposed to be founded— fhe substra- 
these studies and researches themselves disclose a tum behind 
uniform substratum, the ‘common mind of the ‘be relativity 

i - : a Of lena 

nations ` (cf. Vico), evidenced by deep-rooted simili- phenomena. 
tudes and identities of principles and institutions 
among various peoples in different ages. The 


1 This point (that of the point of contact between the concept of 
law and ideal law) is only touched and. dimly appreciated by Del 
Vecchio but he does not elaborate it. He throughout gmpbasises the 
concept. not so much the ideal, of law; and here he is distinguished 
from the other exponents of the Law of Nature. 

e ? Bausteine, 1 Bd.. p. 60. 
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Failure of Historical School and the positivists end in a 
—— solution of the problem of legal theory which is 
the positi- really a negation of the possibility of any solution ; 
vista but the philosophy of law begins where the scientists 
end and seeks to gather out of and underneath the 
variability and relativity the common = substratum 
which gives meaning to comparative study and 
furnishes the material for the highest object of legal 
=. science, viz., the co-ordination of the manifold legal 
facts in a system so that they can be considered as 

phases of a universal and sybstantially homogeneous 

The ethnolo- historical movement.’ The ethnological compara- 
Bical school tive method of recent times marks an advance over 
advance to. the older historical method in gathering together 
wards the the facts and making a point of their similafity in 
~ cosmopolitan è COMMON substratum. It exhibits a tendency 
— among all peoples to co-ordinate their laws and insti- 
Solute ethics tutions. It is now generally admitted by the differ- 
ent schools that in the attempt tô escape from their 

_ primitive isolation and improve their conditions of 
t iey contract new and more active and com- 
x reciprocal relations including international 
A coe oo ets * — i ge of ideas and commodities ; and this together 
. witl a a iri * eee ement of human knowledge 
— 3 tending towards the universal, 
format * and ————— development 
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. 

It shows that the ‘* uniformity 
of the laws of various peoples is* not... . merely 
static but.... 


ethics ** (Spencer). 


The idea of the just tends to fix its content, assim- 
ing always a meaning more purely and universally 
human. Here too historical reality endeavours to 
harmonise with reason. Facts approach little by 
little what is revealed in the consciousness as 
immediate need.’ 


an 


The absolute Natural Law thus reverts to claim 
its own from the positivasts ; but it is to be derived 
not from the contents of the various laws or fronf 
their similarities ; for these similarities are matched 
by dissimilarities also, and both must be taken into 
account for the absolute and universal theory of law. 
The theory is to be rather derived from the universal 
direction of progress of human laws and institutions 
or the uniwersal goal, which, as well through 
similarities as through dissimilarities (both Being 
taken as partial manifestations of the goal), the 
different national syStems are striving to attain and 
which cannot therefore be displaced by the fact of 
relativity of law so much paraded by the opponents 
of Natural Law. | 

The abstract unity of law is thus established. 
by our intuitive recognition of the jural character of 
laws however differently they may be shaped, and 





1 For an account of recent positivists who admit the presence of 


social facts and tendencies which go to support the doetrine of uni- 


versality of law differently stated by Kant, Schelling and Hegel and 
their followers, see Vecchio, Formal Basis of Law, pp. 64-65. 
e2 Formal Basis of Law, p. 65. 


dynamic and progressive as well., 
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88 THIS UNITY LIES IN THE CONCEPT 
by the fact that our very idea of the 
evolution of legal’systems implies an assumption ol 
gin abstract unity of ‘form’ underlying the varied 
and shifting contents of law. It is not in the ideal 
of law entertained at different times and in different 
societies at a particular age, that the unity can be 
found, but in the universal logical © form’ of the 
law which is a condition precedent to the possibility 


| LECTURE X 


variety and 


of the contents, whatever they be, of the law, at any 


place or time. This true process for finding the 
logical unity or the concepéualisation of law is the 
Same as that which is the very life of all true 
science, viz., the dialectic process by which we 
rise from sensible particulars to the intellectual 
universal. Socrates applied this process to ethics and 


became the founder of the ethical science. Plato 
made it the basis of all scientific objective know- 


ledge and besides posited the objective existence, 
corrésponding to each universal subjective concept, 
of a transcendental reality or ‘idea’ of which the 
sensible particulars of our material world were only 
defective imagese Aristotle regarded these con- 
cepts as symbolic—not of transcendental realities 


but of immanent essences of sensible things. *Thus 
it is from Aristotle that we get the doctrine that 


‘‘the formal concept shows the immanent unity of 
multitude of things, while the material or content 
constitutes its plurality.’’* In the Middle ages the 
ranks were divided between (Platonic)? transcen- 
dental realism and (Aristotelian) immanent realism 





1 Formal Basis of Law, p. 71. . 
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of ‘forms’ or concepts.’ But there arose also the 
dissenters or nominalists (e.g., Roscellinus, and 
later, Occam, and others) who held 
had no actual existence, transcendental or immanent, 
but that particular sensible objects were the only 
realities. In course of time another doctrine (concep- 
tualism)* came to prevail which held an intermediate 
position between nominalism and realism and attri- 
buted to the concepts a psychological existence, t.e., 
as a posteriori mental reflections or images derived 
ky the synthesis of the .sensiblee data. All these 
prepared the way the modern revolution 
philosophical thought. 3 
From Descartes onwards, the whole process of 
philosophic reasoning was reversed. Instead of the 
acceptance or assumption, as by the ancients, of an 
objective (either transcendent or immanent) reality 
of the univerge almost as an article of faith and, next 
after it, of the concepts as the natural via media of 
our knowledge of the “ideas ° or universals, modern 
philosophy, fixing tlfe human mind as the centre 
of speculation, started, first, with the “ innate ideas ’ 


for 


as the means of our certain knowledge and pro- 


ceeded: next, to found on these innate ideas its con- 
clusions as to objective realities. Ontology was thus 
changed into (psychogenetic research or Epistemo- 
logy) theory of knowledge in the modern age. 

The doctrine of innate ideas has however re- 
ceived its most serious blow from modern experi- 





1 E.g. Platonists—Anselm, William and Bernardo; Aristotelians— 
Albertus magnus, Thomas Aquinus and Duns Scotus. . 
? Founded by Abelard. 
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The imma- 


nent * form ” 


that builds 
up particu- 
lar forms 


‘is not an 





— 
CENTRAL LIBRARY © 
e 


9Q CONFLICTS IN MODERN EPISTEMOLOGY | LECTURE X 


mental science which has established their nature, at 
least partially, as growths or products of external 
influence and disproved their character 
“existing essences ; but the a posteriori and empirical 
theory of know edea which the experimental science 
itself (of the positivists) offers as a substitute for the 
doctrine of innate ideas is also inadequate in as much 
as no a posteriori generalisation of shifting parti- 
culars can alone give rise to our ideas or concepts 
of ‘reality ’ or ‘essence’ ‘necessity and univer- 
sality ` which are the essential constituent elements 
of the highest unitary truths or objective realities 
which‘all sciences seek to find. We can ignore 
neither the essence, nor growth and change. Both 
the necessary and the contingent elements—the 
universal and the particulars—must be synthesised. 


as self- 


Kant made a new attempt at this synthesis 
between unity and variety in knowledge—between 
reason and experience. The a priori element in 
knowledge which supplies the.unitary ‘forms’ of 
thought explains the possibility of our perception of 
the changing particulars (which constitute the 

é contents ` of thought) and logically subsumes the 
variety of the contents within and under the ‘ forms’ 
of unity. The synthesis is not chronological but 
logical ; for the a priori element comes first, not 
chronologically in point of time, but logically as 
condition of the a posteriori experiences, and it is 
secured or brought about by our thought or know- 
ledge and not in the objective world. Vecchio 
points out that Kant thus attributes to our know- 
ledge and consciousness (of things) that immanency 


ad 
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of ` form ` which Aristotle directly attributed to 
objective things or the external world.’ The © form’ 
of thought necessarily covers all possible experiences 
which can never go beyond its universal ambit. 
Each particular content of our thought contains the 
underlying form which is immanent in it as well 
as in all other particular contents that actually or 
may possibly flit through our minds in course of our 
experience and therefore transcends the particular. 
Vecchio thus reads Kant as laying down and estab- 
lishing this directive pringiple and implicit premise 
of his theory of knowledge, viz., “ Every empirical 
datum has within itself the reason for its trans- 
cendentality and this consists in the logical © form ` 
of its conception °™* and prefers to base upon it his 
theory of law as a unitary formal principle, instead 
of following the positivists, who, relying more on 
the negative side of Kant’s teachings, eschew the 
transcendental altogether and limit themsebes 
rigorously only to the actual experiences. The 
philosophy of positiv&sm is sought to be supported 
by the authority of Kant who mainfained that ulti- 
mate or noumenal realities are inaccessible to 
theoretical reason; but as Del Vecchio points out, 
Positivism misreads and misinterprets Kant. It 
i.e., positivism) substitutes actual experience for 
(Kant’s) possible experrence ; that is, the accidental 
for the necessary, a fact for its law. The limit of 
actual experience is but experience itself; that of 





1 Formal Basis of Law, p. 74. 
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possible experience is the regulative principle super- 
imposed over experience. The purpose of Ixant’s 
“ Kritik `’ is to determine the elements which, tran- 
render it possible. Modern 
positivism recognises nothing in experience which 
is not given by experience and is therefore a pure 
and simple negation of the © Knitik.”’ 


With acute logical msight Vecchio determines 
the character of this logical ‘ form’ or ‘ concept ’ 
which serves to cover completely a whole class con- 


sisting of an indéfinite namber of things, actual 


“and possible, and constitutes the logical test or 


condition of the whole class regardless of the merit 
or demerit, origin, growth or perfection of the parti- 
culars that might be included within the class. As 
a universal condition, it transcends-in spite of its 
immanence, and is logically antericr to, each parti- 
cular, though it might be subjectively detected or 
conceived chronologically later, that is after a com- 
parison of many particulars. The antecedence of 
the concept is thus not temporal but logical. It 
is independent cf all considerations of time and 
growth, of material causality, or the ultimate ideal 
of things. It is the Universal extra-temporal 
(a priori) condition of every possible object of its 
kind and is therefore logically prior to all such 
Plato and Hegel (says Vecchio) wrongly 
invested the universal ‘forms’ or ‘ ideas’ with 
dynamic or causal force for the creation of the 


* idea." e A and they accordingly confused or mixed 
iA — ap: the “formal ’ and the 


causes of 
the 


‘` efficient `? 


_ things. _ Plato further identified them with 
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‘final cause ° which fixes the ideal and induces as 
well as gives the direction to the growth, and thus 
overlooked the distinction which Aristotle after- 
wards took care to point out between the different 
kinds of causes. The logical * form ° is descriptive, 
and not productive (efficient cause) nor valuative 
(teleological ideal or final cause) of things.+ The 
essence of a thing pointed out by the logical concept 
or form is the necessary residuum or minimum (and 
not the maximum) of its attributes which is equally 
present in all things actual og possible—the lowest 
as well as the highest—of the class. a 
The admission or proof of the mutability of 
Law, therefore, does not imply its logical indefina- 
bility but rather points to a common substratum to 
which the mutability may be referred, i.e., which 
constitutes the logical ‘form’ or concept of law. 
Unless thè specrficness of juridical phenomena is 
recognised—and in fact positivists do recognise it— 
no science or plilpsophy of law would be possible. 
The logical © form ` of law being universal is more 
comprehensive than the sum ofall concrete juridi- 
cal, propositions and still preserves its unity of 
signification. It embraces not only actual but 
possible propositions and cannot therefore be derived 
ex posteriori by inductive generalisation from observ- 
ed juridical phenomena; for, the difference be- 
tween actual and possible experiences is not one of 
quantity but of quality because the latter is deter- 
minable only by a principle of rational.order (i.e., 





— 1 See Ch. VIII, Formal Basis of Law. 
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founded on reason and not on experience) which 
expresses the a priori limits or conditions of experi- 
ence, t.e., its form or category. The Natural Law 
theortes of the 17th and 18th centuries erred in not 
distinguishing the purely logical qualities or condi- 
tions (concept) of law which are common. to all 
possible laws (good, bad or indifferent) and its ideal 
paradigm or principle which must necessarily be 
opposed to the existing historical or concrete legal 
institutions in which the ideal is only imperfectly 
realised. ‘The need gr object, of the ideal law or 
justice is only deontological or ethical, i.e., valua- 
tive whereas that of the concept is only logical or 
definitive and the two stand apart. The ideal 
cannot coincide with the reality and cannot accord- 
ingly fulfil the function of definition served by the 
logical concept. 


The Historical School of Law repres@nting the 
empirical or positivistic reaction against rationalism 


= rejected both the ideal of justice 4s well as the con- 
_ cept of law because of their metempirical elements, 


and not distinguishing function and essence, fondly 


— — to find out and fix the essence of law simply 


gener sation from its empirical historic con- 
j or, in other words, by mere historic reconstruc- 
on of the formation or evolution of positive law. 
Their — principle of (Volksgeist) popular 
it was a mere makeshift—postulate or assump- 
pea indefinite, without any sound philo- 
— This defect was pointed out 
ly by Bluntschelli, B. Poli, Prisco, 
— | more recently by Schuppe,. 
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Stammler and others! and even Savigny himself 
had tosadmit that the functionsor mission of the 
Historical School was completed by its effectively 
fighting with the old dogmatism of the rationalists 
with regard to Law of Nature and that it (i.e., the 
Historical School) had no excuse for further exist- 
ence as a school.? Its destructive work being now 
done, it had in fact no constructive philosophy of 
law to offer; for its method was unequal to such 
task. But with the decline of philosophy in general, 
the empirical spirit of the Historical School (now 
shorn of its philosophic postulates and assumptions) 
was transformed into the new positivism gf France 
and England and entered into a freer and bolder era 
of activity. The positive philosophy of law deli- 
berately abandoned the problems of the intrinsic 
nature of law or of the “* just in se ° or the meta- 
physical needs of reason in respect to the “* bonum 
et justum ° in’ law. The science of law was 
divorced from the conscience of law, and positivistic 
Jurisprudence became imcapable and reluctant to 
explain, much less to systematise, the inner (logical) 
nature as well as the ethical elements of law. It 
reduced itself to a simple spectator and recorder of 
legal facts and changes in a period of intense ana 
progressive legislative and political reforms which 
legal science was legitimately expected to judge and 
control. It took real experience as the origin, test 
and limit of knowledge. It regards law as an objec- 





1 For references see Formal Basis of Law, p. 93. 
2 System des Romischenrechts (Berlin, 1840), 1 Bd., preface, p. xiii 
& seq. 
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tive organic fact, and its empirical perception in 
particulars as the ptus which by repetition and ac- 
The poeiti- cumulation of details generates an image in the 
e minde made up of the common factors of these parti- 
Law. culars. This is, according to the positivists, the 
concept or idea of the genus ‘law.’ It is therefcre 
a derivative or ‘ consecntivum ° and has no objective 
existence or value independent of the particulars 
perceived. It is to be gradually corrected and im- 
proved (and the definition of law is to be completed 
and perfected) in the, light of wider and deeper his- 
tonical observation of facts and not by the re-exami- 
nation of the concept itself. Del Vecchio does not 
= TItsinade indeed object to the extensive study of the historic 
eo and evolutionary facts or contents of law undertaken 
— ~ ky the positivists, for he admits that it is impossible 
a to discover these facts by pure speculation; but he 


f 


L vigorously assails the positivistic position that 
L external observation or experience *of facts would 
¿by itself supply the idea or concept of law, and points 
a DEA z out that the assistance of some antecedent mental 
à a © or logical * form’ igs necessary even for the observa- 


ae Bae tion sud collection of the facts themselves. 











* Tn their attempt to find out the nature of Law 
eae y from its concrete phenomena past and present 
= ad | rigorously shunning all a priori elements of 
ey ac. eason ps: Ppositivists overlooked that the selection 
ed of phenomena regarded as juridical, for the purposes 

| ompa: rison and generalisation (which forms the 
Step in their process of scientific investigation), 
he — of an innate idea, ‘form ” oF 
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of the phenomena which partake of a legal character 
from the other phenomena which are not juridical 
is rendered possible. The a priori concept of pure. 
reason regarding Law lay implicit in consciousifess 
from the beginning as the indispensable condition 
of all empirical research in the world of legal experi- 
ence and it is necessarily made use of by the positiv- 
ists all along in their search for legal facts while they 
profess to shun everything that is not derivable 
from. experience alone. ‘“‘ An anterior notion of 
the object of the reseaych is indispensable 

both for a comparative as well as a genetic study 
Only by applying the concept of law can wé know 
when reality begins to present its characteristics ; 
only by means of the concept can we recognise the 
primary and rudimental qualities of juridical pheno- 
menology and ascribe them mentally to their proper 
logical ordex, . . . . This does not mean, however, 
that it can be found fully developed in reason from 
the start. As law is realised in history by degrees 
so its notion is devefoped in the subjective mind by 
a slow process of development ., . . At first it 
(the notion or concept) is confused with the percep- 
tion ef the accidental elements which form the con- 
tents of special cases. The Universality of the con- 
cept cannot be found except by degrees as it is 
abstracted and freed from the different particularities 
cf the cases under consideration. . . . In this pro- 
cess historical studies can be of aid inasmuch as 
they are an a-posteriori proof of the applicability of 
the concept. Genetic studies are particularly fitted 
for such service for they show at what point certain 
facts of historical evolution acquired a juridical 


13 ` 
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sense or nature. The iogical form of law is here 
subjected to a crucial test because the observer can 
see what the modifications are whose presence shows 
the-character of law and whose absence entails its 
Ss loss. But here too... . a genetic examination 
— in fact offers us only an opportunity to go over 
reflectively the primal and immediate identification 














—— which necessarily precedes it. . . . There is but 
eae ene means to attain and define logically the true 
—— universality of laws—to leave the contingency of 
— Bees content for the necessity of torm, which is necessary 
oe = hkecawse it constitutes the conceptibility of law and 
Sse faa therefore is common to all possible cases of experi- 
= aie = ence. Leibnitz teaches us that we must ‘learn ’ 


our innate ideas. This means that little by little 
= What has been virtually in our knowledge from the 
E — _ beginning discloses itself. What is ne conclusion 
= psychologically i is the beginning ontologically and the 
= subject can reach the object adequately only by these 


a y 


aa two extreme terms.” `! 


Thus Del Vecchio takes u$ back to the region 
i of | — universal concept realised in the variety of its 
eed his oriec manifestations in social life and attempts 
-2 resus — of reason from the vor tex of *rank 
ze ate m a into which the positivism of the early 
soci ciolog — jurisprudence had plunged it. His 
metapl l idealism (or more accurately, his 
realism) is more intense than that of 
_ Pouillee’ and the Neo-Hegelians and ap- 

3 the 1 he — of Leibnitz and Kant (though 
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not of Fichte). He reminds us forcibly of the 
philosophic truth ** that the world as our represen- 
tation is only a function of knowledge which is 
essentially the organ of ideas, and this lofty point 
of view should not be lost sight of under an accumu- 
lation of empirical data no matter however large. 
The world always remains to be considered as a 
super-growth from knowledge and yet as such is 
subordinate to the ideal determinations in which 
it is exercised.’’*? Many of you who may be untrained 
in the technic and modes of philosophic thought will 
probably find difficulty in following the learned 
author in what he says here; but the gist of it is 
that the world of reality is, to everyone of us, nothing 
but what we know of it and know to be yet unknown. 
This knowledge of the world as it grows does not 
add new things to our mind but represents a gradual 
unfolding pf what was already there implicit and 
unmanifested like that of the tree from thee seed. 
The innate idea unfolds itself as knowledge and 
knowledge represeitts the world of reality. 


Del Vecchio however admits the necessity and 
value of the positive and historical science of law ; 
but says it must not arrogate to itself the function 
of the philosophy of Jaw nor reject the formal “ con- 
cept ` as unreal or as nothing more than an ex-pos- 
teriort generalisation from the concrete contents of 
law collected by scientific and historic (comparative) 





1 He goes beyond Aristotle even, but he Joes not apparently sce 
eye to eye with Plato. That explains his differentiation of the 
‘concept > and the * ideal’ of Law. 
< 2Formal Basis of Law, p. 99. 
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research." We must begin with the philosophic or 
logical concept of-law founded in reason*as_ the 
a priori condition or ‘form ` which enables us to 
select our materials. But it must be supplemented 
by a posteriori or empirical collection of historico- 
juridical facts (selected with the help of the form) ; 
for any attempt to derive from the “‘ form °’ itself, 
unaided by experience, the whole contents of the 
law will necessarily confine it “‘ to an endless circle 
of inconsequences `°’ like those of some of the older 
metaphysical schools. The study of the formal 
cencept becomes sterile only if it is divorced from 
that of °the historic contents of law. The two 
studies must however be kept distinct from each 
other and it should be clearly understood that neither 
of them can singly serve the purposes of the other. 
The ‘form’ alone cannot create the contents by 
deduction, nor can the contents by themselves yield 
the “dorm ` by induction. Hegelianism was guilty, 
by its attempt at a dogmatic identification of thought 


— — —— — —— —— — — 


1 With reference to the English Analytical School and the cognate 
school of ** Allgeimene Rechtslehre "’ (General Theory of Lat) in 
Germany headed by Merkel (including Binding, Bierling, ‘Thon and 
others—the exponents of the Theory of Norms) Del Vecchio values 
their services in systematizing positive law as it obtains in certain 
epochs and places and also in elucidating many of its leading principles 
in connection with the different branches of the subject; but with 
regard to the fundamental problem of the logical nature of Law he 
holds them guilty of the philosophi? error of regarding as “the 
concept of Law’ what is really ‘‘a generic formula or sign of a 


number of particular things.” Their definition of Law comprises not 
all possible laws—not even all positive laws—but only some classes 


of them as have appeared in certain societies at particular epochs. 


* =F Vecchio here pointedly refers to the Krausians. - 
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and reality * (subject and object, being and becoming, 
essence and phenomena), of ascribing to the concept 
cf law a casual or creative force and deducing from 
it the historical contents of law ; and this led tothe 
subsequent exaggerations of metaphysical juris- 
prudence * which provoked reactions in the shape of 
the exaggerations of empirical phenomenism of the 
positivists, t.e., of the early sociological school. 
The historical and evolutionary realities of law 
cannot be guessed or laid out beforehand from the 
concept. Nor can the concept be derived from these 
realities. The causes of the realities are not in the 
concept but in the plurality and complexity of the 
‘‘ sufficient historical reason,” t.e., the efficient 
historical and environmental forces which the 
historical and sociological jurists have been so care- 
fully investigating with profit. 


There îs the other branch of the study of law, 
distinguished and kept apart from the philosophy 
of the concept, viz., that which aims at fixing the 
ideal of law. The ideals of ‘ proportion,’ © protec- 
tion,’ ‘ liberty,’ ‘< well being,’ etc^, which have been 
affirmed in respect of law may legitimately be in- 
vestigated and held up to explain the foundation of 
law, i.e., the principle of its justification, or to 
judge of the merits and demerits of a particular 
juridical principle by the tests of its consistency or 
otherwise with the ideals ; but they cannot properly 





1 Here contrast Vecchio and Kohler. Vide Lecture VII for the 
latter's support of the Hegelian principle of identity. 
a 2 Cf. the Krausians. 
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conceptor be transformed (as done by many legal philosophers) 
definition . — > — | 

into so many defifitions of law. Kant’s formula ol 

law based upon the ideal of liberty, for instance, 

is not a definition in the strict sense, but a rational 
principle which had the value of an ideal in Kant’s 
mind. ‘Teleological definitions, such as those of 

Kant and Jhering, based respectively on the ideals 

of liberty and social ends, or ‘interests, describe 

> not law (as it is) but the ideal law or law as it should 

be. They involve the logical error of defining a 

genus by its highest species—which is ‘a denial 


— Gf the connotation of the whole genus. > We must 

! | first of all know what law is? and if we take care not 
— — to confuse it with the other questions that crop up 
* in its connexion, we may usefully supplement our 
See bot. Knowledge of jurisprudence by historical and cone 


parative enquiries into the material and other 
efficient causes of legal phenomena, and,also by the 
gt — — teleofogical studies regarding its ideal forms, pur- 
eee = poses. and ends. These three sets of enquiries 
— * correspond to three distinct a priori needs of our 
ature and reason—logical, causal and teleological. 
should supplement each other, and the con- 
t E thi — — for empirical studtes is 
Res JMi precated as that of the positivists for 
ap Soe logion: speculations as to the 
itu re, — a priori concept of law. 
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by which we subjectively determine the quality of 
justice or unjustice, right or wrong in an act. Facts 
which do not depend on conscious volition are not 
amenable to such determinations and are not juri- 
dical ; but human thoughts, though not given effect to 
by physical action, are acts inasmuch as they have 
a manifested existence, a definite conscious content, 
and hence they cannot be eliminated from the field 
of law. capable of conceal- 
recognised in many 
Even external acts can 
remain hidden, but that does not affect their juridi- 
cal quality. Thoughts were supposed to belong to 
the intellect as opposed to the will or volition ; but 
modern psychology has demolished the older theory 
ot distinct faculties and established the unitary 
character of the human mind. ‘Thoughts and voli- 
tions are therefore alike as psychic facts. It is true 
that laws do not generally punish thoughts ; and even 
that freedom of thought (e.g., of religious belief) 
may be conceived as a right. This however only 
proves that thought is legally permissible or legal 
and not that it has no juridical character. The 
ideas of right and wrong are two logical correlatives 
which go together in the formation of a juridical 
judgment and it is a mistake to suppose either of 
them to be posterior or subordinate to the other.* 


Though more easily 
ment they are revealed and 
ways and may be judged. 





1 Per 
Il. 
2 Vecchio criticises Schopenhauer’s view (vide Lec TIT) that ‘wrong’ 
if the antecedent of * right.’ See Formal Basis of Law, p. 149. 
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A positive law in the shape of either custom or 
statute establishing juridical norms is an act of man 
and is therefore itself subject to a juridical criterion. 
We may adjudge it right or wrong, just or unjust. 
The distinctive mark of positive law as a juridical 
norm is that it is generally observed and obeyed. A 
body of such juridical norms, naturally concordant 
and cohering together, forms a system or unit and 
constitutes the positive law of Many 
juridical maxims may remain unincor- 
porated into the system, but they are nevertheless 
jevidical in their character as they disclose a criterion 
for distriminating between right and wrong. 
Positive law is thus a juridical principle actualised 
by common acceptance in a society. It is not juri- 
dical because it is actualised; but what is thus 
socialised or actualised is law because it is a juridical 
principle, i.e., determines a criterion of right and 
justice. Hence law which is generic, including all 
principles determinative of right and justice, is not 
to be limited to positive law which represents a single 
moment (that of social acceptance or actualisation) 
in the life of law. The mental determinations 
of right and wrong in individual consciousnasses 
have an important bearing on the choice of juridical 
principles for the purpose of actualisation into 
Positive law; so they are not mere fancies which 
are irrelevant for the purposes of an enquiry into 
the genesis, or essence, or the materials of positive 
law but they in fact constitute the earlier forms of 
law before “its positivisation. Positive law is thus 
preceded by juridic thought. Human mind has the 
faculty of determining rules of justice independently 


2 


a society. 
however 
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of, and prior to, positive law ; for otherwise no legal 
reform be Law; mght or justice 
not for even though men in the so-called 
state of nature (2.e., before social organisation) 


would possible. 


is force ; 
would, as urged by Hobbes, Spinoza and Jhering, 
decide questions of right by the test of physical 
strength, yet 1t implies that even among them the 


two are logically differentiated; for might is not 
conceived as right but as the test or measure of 


right. Right or law is valuative and refers to the 
moral order of reason ; jt suggests rather the regula- 
tion or control of force than force itself, which is 
morally blind or indiscriminative. Similarly, law 
or the idea of justice is not the result of the play of 
social forces,’ or of only economic forces,” or of the 
material relations of life. Force (physical or econo- 
mic, social or individual) can never make every act 
appear as just. Law (t.e., the juridic principle of 
right and justice) and morals are always in aecord, 
coming from the same ethical principle or system ; 
but the difference is in their application which, in 
the case of morals, is limited to „the considerations 
of. the act from the point of view of the agent him- 
self,*and in the case of law, from the point of view 
of others. 


A lawful act is what is permissible or 
possible in society, although it may not be a moral 
act binding on the agent as a necessity or duty. 
The test of the morality of an act is “‘ Am I justly 





1 Cf. Guiwplowiez, see Lec. VI. 
` 2 As held by Marx, see Lec. VI. 
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or rightly called upon to do it? ° That of legality 

is ‘‘ Can any other person (i.e., the society) rightly 

oy justly prevent me from doing it, or am I (repre- 

senting the society) rightly or justly called upon to 

prevent the act if done by others? ° In the case 

of law the question is whether the act would be 

allowed or suffered or prevented ; and in the case of 

morals it is whether the act should be done or 

3 omitted.* It may be a moral duty for me to omit 

or refrain from an act (which is permissible in law, 

| i.e., possible for mee to do) but it may not be my 

255 Sarees nforal duty to prevent it if done by others. An 

— act may be ethically necessary for me; but it may 

not be impedible if done by others ; for what is not 
| ethical or moral ‘‘considered ‘from the point of view 

= Theirres- of ` my life and circumstances may possibly be ethical 

= Pective _ or moral of another in his different set of circum- 

_ ~~ stances. Therefore what is ethically possible or 

— permfssible is legal and what is ethically necessary 

is moral. Everything which is ethically necessary 

(moral) must be ethically possibfe (legal) ; but every 

legal act is not necessarily a moral duty. The 

A l jatidical consideration and valuation of an act 

regards its external side only, i.e., harmonis@tion 

and co-ordination with others, and is not self-deter- 

“mi in native like its moral valuation which tends to 

Moral judgments are applica- 


















£ ‘one should, so far as his circumstances permit, be 
i , is a. question of morality. Whether one should be 
_ hurt to, or disregarding his contracts with, 
r oth i àt — the question of right and pene 
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ble directly to motives and indirectly to acts but the 
Juridical ones refer directly to acts resulting from 
motives and only indirectly (and through the acts) 
to the motives. Law is accordingly not unilateral 
like morals but bilateral, establishing, as it does, the 
correlation of several agents in connection with an 
act. Thus the a priori condition of the appearance 
and recognition of law is the communion, through 
mutual and respective ects, of a number of indivi- 
duals. It is a logical determination different from, 
and independent of, the historical fixing of the time 
of Law’s first concrete realisation in society. The 
latter enquiry is indeed very difficult; fôr some 
system, however rudimentary, of ethical thought is 
found in every stage of associated life, and history 
cannot trace any stage of human life except where it 
has already assumed a social character. Custom, 
themistes, and other ancient forms of law no doubt 
indicate a certain psychological adhesion of the 
citizens to the juridic principles involved in these 
forms, and they therefore usually predicate a will, 
and even a “‘ general will, of, the society that 
accepts these principles as valid and binding. But 
the appearance and support of the general or social 
will is not the essential part of Law itself. Psycho- 
logical and natural conditions (geophysical, economic 
and others) lead no doubt to the common acceptance 
by a number of individual wills of the same juridic 
principles as valid, and their common acceptance 
by the dominant social will constitutes the positivi- 
sation of the law. Common acceptance-of juridic 
principles and constant practice or uniformity of 
action according to those principles (custom) do not 


s5 
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create Law but only reveal the popular will. They 
only make the Law visible ; they are not the source 
but only the indication or mark of Law.’ 


Vecchio admits that all juridical norms, what- 
ever their form may be (explicative, negative or 
permissive), are really imperative; inasmuch as 
they express a need of the commission or omission 
of an act and tend to safeguard the possibility of 
an action by the exclusion of other possibilities in- 
compatible with it. 

a Juridical norms affect the natural practical 
capacity of man by prohibiting certain of his 
possible acts of commission and omission and thus 
delimiting the sphere of his legally possible (rightful) 
acts. This sphere or circle is not fixed or constant 
for any given agent but varies with the subjective 
and objective conditions as well as with the change 
ci the norms themselves. In fixing the orbit of the 
right of the agent the norm also fixes the orbit of 
the rights of others with regard to their power of 
infringement of the former. Thus in limiting one’s 
free acting the law protects the limited activity 
allowed by it, introducing a certain correspondence 
of rights (of the agent) and duties (of others). 
Law thus becomes synonymous with the juridical 
possibility of the repression of wrong; i.e., of en- 
forcing the observance of a right by others—an 


integral and characteristic part of the right itself. 
‘Thus law and coercion go together. It is true in 


~ 





Teal: Basis of Law, p. 170. Vecchio here quotes Savigny ine 
Puchta’s views in support of (his proposition. 


-~ 
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certain cases (e.g., public rights) the coercion of 
law is rot possible (e.g., against.the state) but this 
rather throws doubt on the legitimacy of regarding 
them as true legal rights, than on the principle of 
the essential coerciveness of law.‘ 


Del Vecchio last of all turns to the philosophical 
question of Law of Nature. Philosophy seeks to 
find a Unitary principle for the co-ordination and 
systematisation of all particular and varied pheno- 
mena presented in experience. Human knowledge 
passes through three stages : the first comprises only 
particulars without any synthesis or ordering 
principle to connect them. The next is negative in 
character betraying a helplessness or despair after 
unsuccessful attempts at the discovery of some unify- 
ing or synthetic principle of the world and its evolu- 
tion. This is the stage of Scepticism in know ledge. 
It becomes philosophical when the sought-for;prin- 
ciple has at last been discovered. One such principle 
governing all knowledge of things is that of causality 
which explains all manifestations in nature (con- 
ceived as a mechanism) as parts ôf an endless series 
of causes and effects. Modern science has achieved 
splendid results by sticking to the causal principle 
and searching for efficient causes of things, in pre- 
ference to the Aristotelian speculations as to their 
first causes, or their final ends (i.e., teleological pur- 
poses), in the physical sciences. In the sequence of 
facts, every fact is both an effect as well as a cause. 





a 1 Cf. Austin's views on this question, Lec. IV. 
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The concept of causality, involving as it does, an 
element of necessity, is a priori and not derived from 
mere observation of sequences in experience.’ 

A 


The philosophic limitations of the causal prin- 
ciple however are :—(1) that it applies only to pheno- 





mena and explains one phenomenon by another 
explaining neither the beginning nor the end of 


things. It cannot admit or explain the origin or 
first cause (which is only cause and not an effect) nor 
the final end or goal (which is only effect and is not 
a cause). Dealing'only wifh the modes of being it 
pre-supposes or assumes an underlying substratum 
(substance) but cannot give any idea of its nature. 
Both its assumptions, e.g., of matter which supports 
the changing mudes, and of energy, which produces 
the changes, are beyond the reach of the principle 
of causality and hence they are really metaphysical 
entities beyond the proper sphere of scfence which 
treats only of phenomena. (2) It is not qualitative. 
Tt equalises all effects to their, causes, consequents 
to the antecedents, and cannot help us in valuing 
them with refereifce to any standard of perfection. 
Spinoza in elaborating his philosophy pone ex- 
clusively this principle of causality even to Psycho- 
logical and social activıties and metaphysical pro- 
blems (herein going further than Bacon who ad- 
mitted the applicability of the teleological concep- 





ear: Vecchio’s similar arguments regarding the concept of Law 
(or right and — * 
Biss 
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tion in Metaphysics) and arrived at the only possible 
logical ednclusion that all existing things are perfect 
in their reality,—that even the affections and pas-, 
sions of man are not to be judged as vices but should 
be studied as properties consequentially following 
upon the universal and primeval necessity which 
governs nature in its movements. 

The other philosophic principle which, without 
logically contradicting the causal and deterministic 
explanation of things suggested by the mechanical 
or strictly physical concept of nature, supplements its 
defects (as noted above) is the teleological ox meta- 
physical conception of a spontaneous and inexhausti- 
ble living power or substance which is above 
causality and guides the world evolution through 
successive developments to new forms and higher 
goals. Like the causal principle this also is founded 
on a fundamental necessity of thought. Aristotle 
failed to harmonise the causal and the teleological 
concepts of nature and conceived the qualitative 
differences of objects as products of the struggle 
between the two principles of ‘‘ form’ and 
“ matex which is continually carried on in the 
world processes with varying degrees of success* as 
attend the efforts of man seeking to shape a stub- 
born material into desired forms. Prior to Kant, 
even the rationalists (like Descartes) shared in the 
distrust of Aristotelian (anthropomorphic) teleology 
and joined with the empiricists in sticking to the 
causal theory as the sole principle of nature. Kant 










1 See Lecture T. 
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° 
attempted a rational reconciliation of the two prin- 
ciples, the first, analytic, showing the relative neces- 
sity governing and determining the diverse pheno- 
mena and growths, and the other, synthetic,’ which 
while it admits the quantitative and causal (mech- 
anical) equivalence of antecedents and consequents 
causes and effects—introduces a measure by which 
their relative qualitative perfection with reference 
to the final ends of the whole reality or substance 
may be discriminated. The causal principle looks 
backwards towards anteceglents for the historic 
reason of things ; the teleological to their future and 
higher developments for an explanation of their pur- 
pose or end in the scheme of developments. In one 
case the cause explains the effect ; in the other, the 
effect explains the cause. The two principles are com- 
plementary ; both are subjective ; for even causality 
is not mere sequence but sequence connected by 
the @ priori concept of necessity. The causal prin- 
ciple is one of homogeneity and identity or equality 
(of cause and effect); the teleological is one of 
heterogeneity arganged as a_ hierarchy. The 








1 Anthropomorphic teleology is extrinsic (i.e., not ine, i.e., 
not in the thing itself but in the man who is its shaping agent); 
the direction of movement or change is impressed from without and 

e it is the result of conscious deliberation. The modern philosophy of 
—* teleology regards it as intrinsic, as is clearly noticed in organic 
entities in their growth. The insufficiency of the causal interpreta- 
> — tion becomes thus more apparent as we rise in the scale of things 
5 — inorganic to organic and psychic entities wherein the internal 
———— (entelechia) is more and more clearly evidenced in the co- 
ae ane continuity of functions and forces for definite purposes 
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‘Nature’ of a thing, teleologically interpreted, means peer 
| - 5 : - me = > 3 anc 
that inherent animating principle which seeks its fTeleology 


fullest and most perfect development (self-realisa-_ discrimi- 

tion) into its highest and noblest forms and speci- ™*% 

mens ; and ‘ Nature’ becomes the principie that 

develops in the world through an ascending order of 

types—the reason which vivifies matter and compels 

it to organisation and individualisation, assuming 

properties and relations always more elevated until 

it at last becomes spirit, a subject that feels and 

wills and even thinks.’ The hAmits of my space 

preclude my summarising the acute disquisitions by 

which Del Vecchio tries to familarise studénts of 

jurisprudence with the metaphysics of man as the The Meta- 
5 TLS - . physics of 

conscious Ego—the highest production of teleologie ine Bao 

nature. In short he supports the idealistic meta- 

physics of Bruno, Kant, Fichte and Lotze.* Man 

in his character as the conscious Ego holds a two- 

fold character. He is, objectively, a part of nature— 

a link in the causal chain as well as the acme of 








t Formal Basis of Law, p. 203. The metaphysical height of Del 
Vecchio’s philosophy of Law of Nature may be gathered from the 
sentences immediately following those quoted in the text. “It is 
such a concept (i.e., of nature teleologically conceived) more developed 
philosophically (i.e., than the causal view of it) which places us in 
a direct and intimate relation with reality of which we are part. 
It is this concept which gives the reason for our infinite and mysterious 
love of nature, since it shows the deep identity of our being with the 
universal being.” P. 255. 

2 Also of Schopenhauer, Croce, Simmel, Schelling, etc., who, behind 
and beneath minor superficial differences, all recognise this fundamental 
metaphysical primacy of the conscious subject and its freedom from 
the causalities which, while conditioning and governing the world of 
objects, are wholly conditioned by and subordinated to the Ego, the 
thipking or conscious ` substance,’ in which all the causal objects 
inhere, i.c., as objects mahifestated to a subject. 
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y 2 : > - : 
nature’s teleological evolution. He also, subjective- 


ly, t.e., taken as the subject, — nature in his 
thought or consciousness. Nature, , the external 


mined by his antecedents and conditions of life, as 


Ego par- universe, as an entity in consciousness, is meaning- 
ies less except in terms of consciousness and thought. 
the absolute Logically, Nature, as something felt, thought or 
and uni- remembered, —and it has no existence except as 
versa! Ego - : ; 
or conscious- SOMething which is felt, remembered or reasoned 
ness, sus- about—depends on the thinker or Ego or his con- 
—— sciousness for its reality and existence. If there had 
its logical been no conscious go to sustain its reality by its 
— thought there would be no nature. While objectively, 
 dentofits 1C, asan item in nature, man as the thinking 
= cansalities. individual is subject to the causal principle and deter- 
: 

















ene 
A 


the conscious Ego, he partakes of the essence of the 
universal Ego or consciousness which sustains each 
and every particle in the manifestation of nature in 
its tetality as the logical prius and rises free and 
independent of its causalities and determinations. 
Tt is in this latter subjective aspect, where the Ego 
assumes an absolute character rising freely superior 
to the causal principles of the objective world, that 


En —— actions cease to appear as mere natural pbeno— 


mena (which are causally determined and hence 


a EA colourless) and acquire an ethical meaning 


md value. Subjectively considered our actions are 
e volitions emanating from our free conscious 
wil — if we look upon them as movements of 
en ct | in nature (projecting ourselves from within 
i — s and — upon ourselves as we see our 

in a mirror) they will inevitably 

anc d predetermined by — 


wil * — — * 
Jow ; p 


ac aad 
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and lose all ethical character. ‘‘ The only principle 
that gives a strict adequate view of the ethical world 
is that which recognises the absolute quality of the 
Ego, the logically existing supremacy of man over 
the objective. world. The faculty of abstracting 
and precipitating oneself out of nature, or of referring 
all reality, which converges in the Ego to it by way 
of ideas, forms the proper and specific being of man 
—his nature in an eminent sense. ‘This faculty or 
transcendental vocation is affirmed psychologically 
by the knowledge of freedom ami imputability (con- 
science, which the Spirit cannot overcome or diS- 
regard) and is converted by man into the supreme 
norm. Act not as a means or vehicle of the forces of 
nature but as an autonomous being having the quali- 
ties of being and finality ; not as driven and controlled 
by extrinsic motives but as dominant over them ; not 
as a part ef the sensible, but of the intelligible 
world; not as an empirical individual, as ‘* homo 
phenomenon `’ governed by physical passions and 


- cE 
impulses but as a rational Ego or “‘homo noumenon’ > 


independent of such influences ; in a word act with 
a knowledge of the pure spontaneity of your being 
and therefore (for its meaning is nothing less) of 
your substantial identity with the essence of every 
other human being.’” 

From that supreme and absolute ethical impe- 
rative or norm of action, deduced from the absolute or 
suprasensible nature of the Ego in man, Vecchio 
derives its two forms of Ethical, i.e., the Moral and 





1 Formal Basis:of Law, p. 265 
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Legal, imperatives. The distinction between the 
two has already been explained and need not be re- 

eated here. The moral imperative points to the 
self-regarding duty of the agent himself as a free 
suprasensible Ego to attain moral consciousness, 
i.e., to conquer by his absolutely free determination 
all his own inferior motives and particular and sep- 
sible impulses and thus to give his acts the univer- 
sal character of reason,? so that ‘* he identifies 
his being with that of every other man—leaves all 
that which forms hjs empirical individuality—and 
takes his place ‘“ sub specie eterni °’ giving his con- 
duct a éypical value. Man should attain by him- 
self the universal rule of activity so that all can act 
as he does.? The moral imperative thus * shows 
the agent how he should act, what he should do and 
what he should omit.” The other form, i.e., the 
legal imperative indicates the limits of the right or 
prerogative of the agent corresponding to his moral 
duty, i.e., of legal possibility corresponding to the 
(moral) necessity of the ethicaleact, or its preventi- 
bility by others corresponding to its desirability 
from the point ‘of view of the ageħt himself. 
Based on the same ethical principle, derived 
from the absolute nature of the Ego, it 
entitles a man ‘‘ not to be forced = against 
his will to enter into any relation with another—to 
be used by any one as a means or instrument.’-° 


p= a 1 Ibid, p- €70. See Kant here, whom Del Vecchio faithfully inter- 


* = prets and follows. 


-2 Ibid, p- 271. à 
3Cf. Stammler, Lec. VIIL. 
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Vecchio thus frames the universal law of personal- 
ity. © ‘Do not extend your caprice over others, do 
not aim to subject to yourself those who are subject 
to themselves alone :°° It is the principle of law 
and justice derived from the metempirical absolute 
or universal nature of the conscious Ego, deduced 
a priori from reason, depending on no historical insti- 
tutions or sanctions of any kind and extending be- 
yond the limits of time and space. Historical and 
concretely realised rules of positive law, as the ex- 
pressions and effects of the dominant social force 
may often fail to correspond with the * Law of 
Nature’ or absolute principle of justice; but the 
latter stands and operates in relation to them as the 
measure or type (the teleological ideal) of the ration- 
ality of their contents. 
The teleological principle of Natural Law is a 
valuative principle which fixes the ideal of law 
whereas the concept of law fixes its a priori nature or 
logical criterion. Both of these are a priori or inde- 
pendent of experiente of which the latter presup- 
poses the a priori and innate faculty of consciousness 
or mind which proceeds to pronounce on the jural 
quabity of acts while the former is based on illumin- 
ed reason fixing the criterion or ideal from the mere 
(also a priori) consideration of man’s true nature in 
relation to which the valuation must be made. 
They come into contact with each other in 
their origin in the innate necessities of man’s 
conscious nature, but are distinct. The concept E 
dicates that a fact has a juridical character, i.e., 
capable of being adjudged right or wrong, just or 


unjust ; the law of nature offers the ideal principle 
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by which its juridical valuation may be actually or 
correctly made. Slavery is a juridical institution 
for it comes under the concept of law. It can be ad- 
judged right or wrong. (It is not merely a moral but 
a juridical institution, or it involves not only the 
question of its propriety, which has got to be consi- 
dered from the point of view of its necessity, but 
of its possibility and preventability.) It is also 
a (causally) natural institution from the historical 
(i.e., empirical or positivistic) point of view. But 
judged by the teleological principle of the Law of 
Nature it is not just or right, although it is juridical. 
An institution of positive law may thus be truly and 
really juridical in character, and also historically 
natural and right (because all such institutions 
must be caused and predetermined by sufficient his- 
torical reason), and yet inconsistent with the Law 
of Nature, affording good grounds for philosophic 
criticism and requiring reform. The complete exa- 
mination of the Law in Jurisprudence requires its 
study from all the three standpoitrts of its logical defi- 
nition or concept : its natural historical origin and 
causes, material contents, varieties and develop- 
ments and their modes of change ; and also its apri- 
ori standard (Law of Nature) by which the realities 
of the positive law are to be valued with the object 
of reform. Those (e.g., the historical and positi- 
vistic jurists) who ignore the ideal and its value, be- 
cause it is not found realised in actual experience 
(i.e., in positive law) and the others who (like the 
= older schools of Law of Nature—the Hegelians or the 
-Krausians) refuse to recognise a positive juridical 
fact or institution whose content does not accord 


. 
= 
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with the ideal as historically (i.e., materially, or in 
fact, as-positive law) valid and binding are equally 
in error—through their overlooking, in different 
ways, the three equally essential points of view and 
the true antithesis or distinction between the ideal 
(free, teleological or final) and the real (historical or 
causal). The former tie or limit themselves to the 
causal interpretation of nature and so the distine- 
tion between good and bad, right and wrong, just 
and unjust is gone. Everything that is, becomes 
just (because natural or causally predetermined by 
sufficient historical reafon) and questions of legal 
criticism and reform become meaningless. The 
latter clash with, the objective historical realities of 
life and come to their cost (as evidenced by the 
general suspicion of, or against, the metaphysical 
doctrine of Law of Nature) ** to free the doctrine of 
law from all objective elaboration of fact which his- 
torical realfty gives it.” 


In fixing the above proper connotation of ‘‘Law 
of Nature °’ and freeing it from its ambiguities Del 
Vecchio critically examines the different meanings 
given to Nature. The schools which conceived of 
a primordial state of Nature in which man lived 
under the so-called Nature’s law held and regarded 
“t Nature °’ not as a universal (in time as well as in 


space) either sensible or transcendental principle or 


criterion of reason governing all experiences and 
judging them with reference to the absolute and free 
self-consciousness of the Ego (the inner nature of 
man) but as a state of pre-historic concrete ex- 
perience ; not “‘ as a truth superior to phenomena 
bat as a phenomena chronologically earlier,” 
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*: Natural -- here, in the sense of primordial, makes 
“< Nature ™— the first state of man’s empirical exis- 
tence or the genesis of things. It is the first link in 
the chain of causality that governs all phenomena 
and cannot logically be distinguished from all subse- 
quent states or changes which, causally following it, 
are equally natural; so that the distinction drawn 
by that school between the state of nature and the 
state of society or civil state is justly condemned by 
the Historical school. A cognate theory of nature 
distinguishes it from art, 7.e,, from what is derived 
om acquired especially through the act of man. Here 
also theeconcept of nature reduces it to an empirical 
fact subject to causality and cannot logically be re- 
garded as a valuative example. Religious dogmas 
(e.g., those describing the fall of man) and classical 
of the heroic or golden age) deve- 


a priori foundations. Weak philosophical reason- 
ing, fumbling unsuccessfully for valid a priori bases 
of dimly appreciated principles of justice, sought to 
ify its conclusions by pseudo-historical specula- 
This ‘‘ pseudo-historical 


ao — ideology ” seeking the ideal rational principles of 


— as 
— 


‘ice and justifying them by speculative assertion 
- concrete existence in the pre-historic past 
lly gave rise to different and divergent conclu- 
as to the contents (characteristics of the ideal 
the ideal Law of Nature. Each positive, 
-SyS m would | pave some — 
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who would seek its reform on the lines of a conjectu- 
ral ideal pointing to a different system which was 


supposed to be sanctioned or prevalent in the state 


of nature. The mistake of this identification of the 
primitive and the ideal,—the teleological goal and 
the first causal antecedent nor- 
mative meaning to a genetic or historical principle, 
encouraging speculation, was injurious to history 
and also to philosophy by its tendency to foster a 
habit of superficial and indiscriminate handling of 
the two essentially different a priori concepts of 
reason. ‘Thus the ideal law is derived from the 
most rudimentary and primitive nature of man, his 
earliest motives and impulses appearing from his 
birth and the functions and properties which he has 
in common with the lower animals and the inani- 
mate objects. Human nature is thus reduced to the 
smallest number of original or parent motives, or one 
of them which seemed to be most criginal, such as 
Egoism or sociability ; and a whole scheme of Law of 
Nature is deduced fypm the so-called unitary and 
basic characteristic of nature (7.e., human nature). 


a 





and attaching a 


Hobbes followed this procedure for finding the 
“nature of man, i.e., the unitary original sensible 
motive which prompts all human activity and which 
is the foundation of natural as well as civil society. 
It is not (he says) reason (as per Aristotle) nor the 
social nature (as per Grotius) which we do not find 
in children or savages but appears later in life and 
only in developed entities. These are not innate in 
man but derived as the result of culture. It is 
Egoism or the desire for sensible good (and its corol- 
16 
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` 
laries)* that marks the human nature from birth 
and is common to man and lower animals.” It con- 
_Stitutes the earliest and most universal trait of 
human character because it is found even in the 
least developed man with the fewest relations and 
from his moment of birth. The ordinary criticism 
levelled against Hobbes’ Egoistic doctrine—as to the 
origin of society—is that his psychological analysis 
is incomplete inasmuch as he failed to notice the un- 
doubted existence of social or met-egoistic motives 
or impulses in primordial man and even in the lower 
animals. 
= Ffobbes’ attempt to derive moral sentiments 
(e.g., piety and reverence) from egoism must how- 
ever be given the credit of initiating the English 
_psychogenetic researches into the origin and deve- 
lopment of the former which discovered the modern 
= psychology of ““ association.”’* Egoigm and the 
egoistic impulses have now been further traced, 


long with those which we call social, altruistic and 


Gears 


moral, as mutually complementary psychic functions 


= and tendencies co-ordinating with, or arising out of, 


| - the organic or biophy slological ties and Teaver govern- 
nee be: parpesaty correlation, connection and anter- 


e ye? She! foetal ——— of men, it binge now 
een established, correspond to the very conditions 


— life e. So they lie at the very ‘root of all social 


in fact create —— To regard them 






exi ster n — 
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as unnatural or as the subsequently acquired results 
of social -life is ““ to give a creative virtue to history 


While ignoring some elements without which it 


could not even begin its course.’ 1 

The more serious and fundamental objection to 
Hobbes doctrine is that neither Egoism nor social 
sense, in fact no impulses and emotions which may 
be traced to be the causal or historical origin of 
society and its institutions, can account for or ex- 
plain the juridical principle of the just or unjust in 
social life and the ideas of moral obligation or neces- 
sity that it carries along with it. ‘‘ The juridical 
problem is not if but how men should live in society, 
that is according to what criteria of reciprocal obli- 
gation society should be formed.’’* Impulses and 
appetites establish the genesis and not the moral or 
juridical legitimacy of acts, institutions and laws 
for which we must consider man “ in his intelli- 
gible (as opposed to sensible) quality of pure prin- 
ciple, t.e., not as the supporter but as the author of 
his motives, capable_therefore of subjecting all his 
impulses to measure and judgment and absolutely 
determining his own acts.’’ Otkerwise all ethical 
values and, with them, all moral and juridical obliga- 
tion And responsibility will fail and the acts, institu- 
tions and laws will all appear as causally determined 


results of antecedent and sufficient historical reason 


like the phenomena of the inanimate world. Hobbes’ 
replacing of Grotius’ © social impulse ` by his own 
‘ Egoism ° as the origin and historical basis of so- 


— 


1 Formal Basis of Law, pp. 304-5. 
<3 Ibid, p. 307. 
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& 3 at 
ciety, thus involves only the error of insufficient 
psychological analysis, but his founding of natural 
„law or the ideal of justice on the Egoistic nature of 
man (which is the lower, t.e., phenomenal concept 
of human nature, and subordinated to the law of 
causality, t.e., biophysiological conditions and 
causes) is an undertaking which is logically impos- 
sible. He himself felt this and in fact explicitly de- 
nied that there was any distinction between the just 


£ and the unjust in the state of nature. This denial 
though logically, correct (inasmuch as justice ap- 

— pears only with reference tô dealings of man in so- 
— — ciety) is however wrong as used by Hobbes to sup 
Be arb fits port the proposition that our sense of justice is 


—— created a posteriori by the gradual refinement of our 
egoistic impulses through calculation of self-interest 
after social experiences and bespeaks his inadequate 

conception of human naiure,—‘* his failure to per- 

~~ eeive the a priori rational or intelligibfe principle 
ee _ over and above the sensible impulses in man.’’ The 

— ‘Jus Naturale ` of the state of Dature wherein indi- 

a vidual force reigns supreme and not law and justice 

— _ is, according to Hobbes, converted (along with the 

| chan nge of the state of Nature to the organisation of 

T — civil soci iety) to Lea Natura; and Nature, i.e., the 

eolityof — Aoism or sel -interest of man, itself epee the 

— eee G lange, | and induces man to subject himself to the 

igati discipli: ine e of o ——— and law and part with his 

mni a 1,’ à ie., the universal right of free use of 
exchar ange for the superior advantages of 

— protection. This, Vecchio 

ou — an — position. Expe- 

‘Cea — obe- 
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dience and discipline so long as they serve higher 
and more abiding self-interest ; but it cannot develop 
the sense of justice, moral necessity or obligation. 
The civil society and law, arisen out of the pre-his- 
torical anarchy of the state of nature, created 
through self-interest and supported by might,*> will 
have to maintain itself only on the same support, 
i.e., by self-interest and force, by despotism and ab- 
solutism, till ended by civil war or revolution. Jus- 
tice identified with force means negation of justice 
as distinguished trom force. It thus in a way admits 
that if there is any justice independent of self- inter- 
est backed by force and self-interest, it pust be 
founded on some principle other than the sensible 
motives of man. Social compacts creating civil so- 
ciety are obligatory on Hobbes’ principle only so 
long as ‘ nature ° or ‘ self-interest ° impels a man 
to observe them ; and there is no necessity or obliga- 
tion to obêy the state and its law when self-interest 
is not served thereby. 

Spinoza’s doctrine is also defective for the 
same reason. ‘‘ Nature ° identified with physical 
necessity and power would authorise as Just and pro- 
per, in the state of nature, whatever a man desires 
and has power to do. The social compact invented 
by Spinoza to account for the establishment of a 
new principle and order of things (for the sake of the 
advantage thereby accrued to the very individual sub- 
scribing to it) together with the necessary reserva- 
tion of a natural right (which is admitted by 
Spinoza) to anyone to break the contract whenever 


1 As held by Hobbes’ philosophy. 
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- a priori condition of all phenomena or 
knowledge is itself not phenomenal in character but 
= partakes of the nature of the absolute or noumena it- 

= self which was the absolute universal consciousness 
. __ which created and supported all phenomenal nature. 
| > Kant himself did not particularly apply this critical 
F theory moe ee for the elaboration of the philo- 
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it would serve his interests (and herein Spinoza dif- 
fers from -Hobbes) really .converts the contract into 
a meaningless joke without any obligation at all. All 
the objections against Hobbes’ doctrine are thus ap- 
plicable to Spinoza’s account of the social contract 
and the law of Nature. 

Kant had by his profound critical philosophy 
thrown unprecedented light on the deep-seated ele- 
ments of human nature, mind and consciousness, 
and their comparative capacities for the knowledge 
of things. He clearly exhibited the powerlessness 
of the theoretical reason to reach and comprehend 
thé reality of things underlying the sensible pheno- 
mena ; and this teaching was the foundation or start- 
ing point of the empirical or positivistic philosophy 
which shunned the reality of things as inaccessible 
and strictly limited science to the investigation of 
the phenomena of Nature, their history and causes 
and the laws of their development. But he posi- 
tivists however failed to grasp the full significance 
or implication of Kant’s teachings which in denying 
our sensible perceptions the privilege of insight into 
the noumena impliedly suggested that the deeper 
substratum of pure consciousness which was the 
empirital 





o7 


al 


LIMIT JURISPRUDENCE 1 


philosophy of law of the positivists but also for the 
equally one-sided and opposite, i.e., intensely ration- 
-alistic and a priori metaphysical theories of Law of 
Nature which shunned (after Kant, Fichte and 
Hegel) history and facts and lost touch with the con- 
crete realities and necessities of social life and ac- 
cordingly soon came to be regarded as merely idly 
speculative, academic and impractical. Del Vecchio 
undertakes to reconstruct the philosophy of law on 
the basis of what he considers to be the full and com- 
plete theory of knowlegge left o eus by Kant. He 
adopts as perfectly correct in its own sphere the po- 
sitivistic position that all laws are ‘ natufal,’ that 
they arise inexorably out of historical (including 
geo-physical, economic, organic or biological and 
psychic) causes so that juridical phenomena come in 
place with the other phenomena of nature (which in 
their origin, development and final forms are all, 
alike in inanimate and animate kingdoms including 
man and society, governed by the laws of causality) 
and with the knowledge of those laws carefully 
gathered by the only correct, i.e., the scientific me- 
thod of experience and induction, can be successful- 
ly and usefully, along with and in relation to other 
social phenomena, subsumed under the universal 
societary science (sociology). At the same time he 
shrewdly points out that sociological jurisprudence, 
thus created and developed, would only describe what 
have been or are regarded as juridical facts, rules or 
institutions but it would not be able to indicate and 
explain the nature of juridicity oF the teşt of justice, 
i.e., neither the concept of law or justice which dis- 
jinguishes juridical from other social facts nor the 
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true ideal or criterion by which the legality or jus- 
tice of these facts, rules or institutions can be 
iudged. He proposes therefore to supplement the 
sociological method which is scientific, causal or his- 
torical dealing only with the sensible or phenomenal 
conditions and antecedents, by the rational method 
of determining with reference to the deeper, i.e., in- 
tellectual or rational, side of human nature and 
consciousness first, the a priori juridical concept 
which recognises facts which among other social 
facts may be classed as juridical no matter whether 
they are just or unjust, and next, the a priori maxim 
or principle of the ideal Law of Nature by which thi 
justice or injustice of any particular juridical fact 
can be tested or measured. His characteristic con- 
tribution to the philosophy of law is the distinction 
drawn between the concept and the ideal of law and 
justice which, being both a priori in character , pre- 
determined in reason and independent of € xperience, 
respectively represent the conditions (and therefore 
the beginning) and the end, orethe first embryonic 
prompting and the final perfection and goal, of the 
ideas of law and justice which have been ever dev €- 
loping in concrete form in human consciousnesy, 1 

course of history and experience. He notices the 
confusion made by the earlier rationalists through 
identification of these two a priori concepts of juri- 
dicity and ideal justice—the first appearing earliest 
and the second latest in human cognition—and_ in 
effect ascribes to this confusion of thought the inve- 


terate habit of the earlier schools of Law of Nature 
of crediting the perfect principles of justice (Law of 
= Nature) with objective existence, viz., as the earli- 
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est concretely realised rules among men even before 
their civic organisation into society. Perhaps here, 
instead of decrying it as a confusion of thought and 
ascribing it to religions and classical traditions, J del 
Vecchio might have, with a little deeper philosophy, 
more successfully traced the rationality of this con- 
cept of the ideal past and the metaphysical validity 
of the identification of the a priori condition and the 
(also a priori) final goal of law in their common 
foundation in the universal reason which he clearly 
perceived to be the essence of the Ngo. But it must 
be noted that the receitt wave of idealism, 1.@., the 
“ Return to Kant °° finds Del Vecchio in the present 
day on its crest representing the highest idealism 
which sociological jurisprudence, in its broader 
sense, may logically attain without relinquishing its 
positivistic or scientific researches which have, it 
must be admitted, made in their own plane, t.e., of 
historical @husation, enormous additions to our fund 
of knowledge of the juridic phenomena and their 
modes of development. He philosophically establishes 
the rational autonomy of man above the causality of 
nature and thus fixes the groun® of responsibility 
and imputability without which sociological juris- 
prudence cannot logically explain the ethical valua- 
tion of human acts; and, besides, supplies an ethi- 
cal standard which based on the eternal verity—the 
autonomous and absolute universal reason—does 
never lose its value as it cannot be constantly and 
aimlessly shifted (like the sensible or phenomenal, 
and therefore logically untenable, standards, i.e., of 
interest, force, utility, etc., offered by positivistic 
jurisprudence) by the development of knowledge 
17 
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and experiences of men. Del “Vecchio seeks to co- 
ordinate and reconcile the positivistic and the 
rationalistic positions by insisting on the dual as- 
pect of ‘ Nature —its phenomenal and metempiri- 
cal sides ; the former subject to causality and the 
second free and absolute. The affirmance of the 
one does not necessarily and logically lead to the 
negation of the other. He carefully and acutely 
keeps distinct the three categories of law, viz., the 
logical condition or prius, which is the test of juri- 
dicity ; the causal or igin, which constitutes the suff- 


cient historical reason ; and the deontological or 


teleologigal ideal of legal facts and institutions ; and 
points to the mistakes which jurists of both empiri- 
cal and rationalistic camps have made by confound- 
ing them. The ideal of Natural Law had or has no 
real or phenomenal existence for it belongs to the 
ideal or metaphysical order ; and the assertion of the 
older Natural Law schools that it is the lat common 


to different peoples or that it was the law in the 


state of Nature is wrong.’ But its non-existence 


as a realised phenomenon of social life does not justi- 
fy the denial of it¢ metaphysical or ideal existence 
in reason ; for such denial would involve the nega- 
tion of the only ethical test of morality, legality ‘and 
justice of human acts. And lastly, the concept of 
law which is the a priori source of our idea of juridi- 
city and also of responsibility or imputability of 
acts and is based on the same principle of autono- 
mous reason in man which raises him as a free 
agent above all causality is a verity whose denial 


= 





1 This led the Historical and positivistic jurists to reject it, 
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will inevitably lead to the conclusion that all human 
acts and institutions are exactly like physical pheno- 
mena having no ethical value, and, therefore, all 
questions of legality, responsibility, reward or 
punishment regarding them are absurd and mean- 
ingless. ‘To confuse the concept of law with the 

Law of Nature ` or, in other words, to identify the 
principle or condition of juridicity with the ideal of 
justice would lead to the old rationalistic error of 
denying the juridicity of all positive laws which are 
not perfect ; and its confusion pr identification with 
the inductive gener: lisation of the common chargc- 
teristics of positive laws (.e., the regarding of the 
a priori concept not only as speculative but unneces- 
sary and redundant) indicates an uncritical and un- 
sound theory of knowledge (e.g., of the positivists) 
which fails to perceive that the selection of juridical 
facts which is the essential pre-requisite of their ob- 
servation and comparison for the purpose of induc- 
tive generalisation would be impossible without re- 
ference to such an g priori concept of law. The old 
rationalistic dogmatism of the schools of Law of 
Nature and the empirical neofdogmatism of the 
positivists are both erroneous and both need correc- 
tion in the light of the philosophical criticism which 
distinguishes the categories and correctly estimates 
their respective functions. Del Vecchio’s solution 
of the problem of Natural Law thus comes to this: 
The concept of * Nature,’ in its higher and broader 
sense, represents the inherent reason as well as the 
ideal teleological goal of all juridical manifestations 
and developments of history. The full concrete or 
objective attainment of the ideal was not made in 
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the earliest age,—in fact it could never have taken 
place in the beginning—but marks the end of the 
process ** for it is part of all empirical development 
...to gain only little by little its reason for existence 
which is virtually contained in its beginning. What 
appears first temporarily is generally the furthest 
from its nature teleologically considered while the 
adequate expression of its nature is given last in the 
series of experience as the fulfilment of its growth. 
This governs natural law as well as human nature 
from which it springs. The constitutional and 
characteristic properties of per sonality are shown 
only aftey development,* determined * by the cons- 
tant explication of the human mind over its own 
nature’ (to quote Vico), and by the same stages 
the. eternal seeds of justice hidden in the human 
=. _ zace as it. were keep developing from the childhood 
— of the world in proven maxims of justice. We 
‘ — should look upon history in its organic character as 
- the unfolding of an implied purpose. This ten- 
pes -dency grasped by the mind a prgori as an absolute 
= — universal necessity superior and anterior to any 
— application in expefience develops in it through 
— long ge ahd laborious historical gestation...... ** Op 
serv ; ou-observance pár se of this ideal 
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the midst of historical evolution. What we expect 
of history and what it actually shows us, though 
with much wavering and deviation, is that Natural , 
Law is always making for recognition and will ulti- 
mately triumph.’’ x 

Del Vecchio thus synthesises the idealism of 1 this 
the “ Law of Nature ” with the positivistic histo- waama 
ricism of sociological jurisprudence and he does this resiles from 
by resiling one step from the extreme position of the —— 
Orthodox or Platonic idealism which pictured the Gee a 
final triumph of justice “ as a refura to the original Platonic 
state in which justice ruled uncorrupted ’’ and in “eism 
like manner interpreted the mental attainment of — 
universal ideas “‘as a recollection of prin oy E 
knowledge.’ Instead of- placing the Law 
Nature twice over as the first as ol as die 1 pene a 
terms in the series of historical development he ie! — T — 
poses to place the “ Concept of Law `° as the first 
term —— “stands to the Zden gees in — same — 
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Lorimer. In Scotland, however, Prof. Lorimer reverts, 
somewhat in the lines of Krause, Ahrens and 
Trendelenburg * to what Vecchio calls the extreme 
position of the metaphysical ‘© Law of Nature’ 
schools. The object of his work * The Institutes 
3 of Law,’ as stated in the preface, is to place Poli- 
tics, Legislation, and Jurisprudence on a scientific 
basis, i.e., on the Basis of ternal (subjective) and 
4 par external (objective) facts of Nature instead of on 
© Proposto dogmatic speculations. The permanent universal 
> supportthe ethical truths and absolute elements in the reli- 
= extreme posi- - i 
RENER gious and ethical systems (ancient and modern, 
— ofthe oriental and occidental) of the world, which accord 
— ewan with the subjective and objective revelations of tlie 
u | scheme of the universe and become @learer and 
— wore definite as these revelations are more and more 
= ear — perceived with the conscious evolution of 
h race, point to a code of life which is perfect and 
s code of life ia called the Law of Nature. He 
p ppos es the —— sociological method of judg- 
ng actions by their results for before wecan 
sure by rest ts, the results must be measured. 
actions by their capacity towards at- 
€ ; but the value of these ends must 
teleological standard which 
tas es and sentiments.” It 
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is revealed to human reason by subjective and ob- 
jective Nature (or accordingly 
called the Law of Nature. 

The whole argument stands on the 


onle 


the Cosmos) and is 
Cosmic Law or 
theologi- 
conscious 
personal cause of all existence and laws (Nature or 
Cosmos) and is omnipotent and perfect, (0) that 
perfect Law of Nature is the divine Law or the 
Law of God made known to man either by direct 
revelation or by indirect revelation through the 
study of Nature whic h is God's, creation. This 
latter includes (a) the internal evidence of our cons 
sciousness Which proves man to be an autonomous 
being, a law unto himself and that the perfect rule 
of life is to be found in our own nature; and this 
is corroborated by (b) the external evidence of the 
universal history of the advanced religious and ethi- 
cal systems of the world. 

The rule of life is prescribed by our whole 
nature in our conscience which is not a separate 
faculty but our whole normal nature or moral cons- 
ciousness manifesfing itself ethically in appraising 
our actions and motives. This Nafture-conscience or 
moral consciousness reveals rights and duties which 
are schemed out as follows :—as to subjective rights 
(1) Nature reveals no rights in relation to, t.e., as 
against the Creator ; (2) Nature reveals to us duties 
in relation to the Creator ; (3) In our relation to the 
creation (?.e., created objects), animate and inani- 
mate Nature reveals the following rights :—(a) The 
fact of our being involves the right to be. (b) This 
right to be involves the right to continue to be. (c) 


cal assumptions (7) that God is the 


Like the right to be, the right to continue to be has 


ethical 
quality of 
actions 


= The theolo- 


gical as- 
sumptions 
involved in 
Lorimer's 
thesis. 


Law of 
Nature > 
(Ideal Law) 
disclosed by 
direct and 
indirect 
revelation. 
(a) internal, 
1.6., moral 
conscious- 
ness and 

(b) external, 
f.e., UNÌ- 
versal 
history. 
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the moral 
conscious- 
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no validity against God. (d) The right to be and to 
continue to be implies a right to the conditions of 
existence. (e) The right to be implies a right to 
“develop our being and to the conditions of its deve- 
lopment. (g) The right to be involves the right to 
reproduce and multiply our being. (h) The right to 


es reproduce and multiply our being involves a right 
— of transmitting to our offspring the conditions of 
— this existence which we confer. (i) The right to be 
a. > . . ; ~ - - 
BA involves the right to dispose of the fruits of being 
S Ditto.: inter vivos and ortis causa. (j) All our subjective 
ee ean T. rights resolve themselves into the right to liberty. 
= external ig 


o nature, (k) In the limitations which Nature imposes on our 
—— subjective rights we have the first revelation of the 
P principle of order. (l) Nature reveals to us the pos- 
sibility and the consequences of the transgression 
: of her laws. As to objective rights, (m) Nature re- 
veals objective rights, i.e., the rights. of others 
= which exactly correspond to our subjective rights. 
; — (n) Nature reveals objective duties or duties by 
— others. to us which exactly cormespond to our sub- 
= jective duties | or duties by us to others. (5) The 
De existence of subjettive and objective rights and 
d ities and of their mutual dependence constitytes 
as so le revelation which Nature makes to us with 
-referen re to human relations. 

Consciousness 1 directly reveals to us not 
o pinipis but powers and rights as above 
hemed out. With regard to our mode of know- 


SACAN 


— oo of Nature, Prof. Lorimer lays down the 
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. 

rational and necessary inferences from the facts of 

Nature.* (3) They determine the ultimate ob- 

jects * of positive laws and fix the principles of. 

jurisprudence as a whole. (4) The Natural or de 

facto basis on which positive law rests being known 

the positive law which governs any human relation 
may be discovered. Lorimer’ regards that to 

be the positive law which is the right application Human 

of the Law of Nature to concrete facts and circum- —— 

stances of each particular case as opposed to the imperfect 

Law which correspondy to the Posit#ee Law of the adaptations 

Analytical school. (5) Though necessarily existent ee 
and discoverable, positive laws never have bten and the Law 
probably never will be perfectly discovered. It fol- mes 
Jows therefore (a) that all human laws (Natural or factsand 
Positive) are declaratory of our rights which are circum- “a 
based on the nature of man ; (b) Laws cannot change e 
the character or alter the relations of persons ; limitations 
(c) they cannot constitute, extend, or circumseribe, the 

eee Saat ee MUS ——— 





* = alee, Se a 








1 Together with the powers and rights Se duties) directly re 

vealed by them. s a 
-2T.e., the maintenance of these powers and. RRA — 

_ 3ePositive Law, is, according to Lorimer, Law of ‘Nature a 

Exe adapted t to the circumstances of imperfect beings Jike men. Hene * 

Positive Law which is imperfect and falls short of Law of Nature 
is nevertheless perfect for us, being — sles ol ———— ee 
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. 
a proprietary relation : so long as and to the full ex- 
tent to which the facts on which rights of property 
, formerly rested remain unchanged, these rights are 
inviolable but no longer and no further; (d) Law 
cannot change the price of any commodity. 

Law of Nature and Positive Law which is the 
concrete adaptation of the former to particular facts 
and circumstances being thus the sole tests of the 
validity of man-made laws, Prof. Lorimer avoids 
the only legitimate conclusion that one may deduce 
from his theory of Law, vig., that the citizen is en- 
titled to disobey and the judge to refuse to adminis- 
ter an enactment that may appear to them to be not 
in consonance with the Natural or Positive Law, by 
pointing out that the judge or the citizen is not en- 
titled to exercise his private judgment against the 
presumption which stands at the root of the social 
organisation (civil society), viz., that the sovereign 
is to be the interpreter of the Law of Nature in the 


$ = society and that the interpretation put by him 
uity through the enactment is riglet. 


The judge, how- 
ever, may exercise his private judgment and dis- 
in circumstances which were not 
———— and covered by the enactments. — 
Lorimer strongly criticises the rigid differen- 
iatio on of law and morality or of perfect and imper- 


i : 5 : et obligations inaugurated by the Formal a 


| (see Kant, Thomasius and Fichte: Lec. II); 


rights and duties (derived from Nature) ie 


distinction in principle, i.e., in nature, between one 
ela — (moral or imperfect) ‘‘ and 
he E takes side with 
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what he calls the ‘“ Positive” (school) of Krause, 
Ahrens and Roder, who adopt the principle of 
guardianship and advocate the state's intervention 
by law with individual liberty for the sake of social 
welfare the 
Negative school which (like the Formal school) limit 
the function or duty of law to “* police ° and com- 
mit it to the policy non-intervention and the 
maximum liberty of the individual. The principles 
of justice or charity are identical; their separate 
realisation is impossible and theiy common realisa- 
tion necessarily culminates in the same actiqn. 
Lorimer’s estimate of the relation of Jurisprudence 
and Ethics is thus formulated with reference to 
their respective objects :—(a) The ultimate object 
of Jurisprudence is the realisation of the idea, i.e., 
the ideal, of humanity,—the attainment of human 
perfection ; and this object is identical with the ob- 
ject of ethTcs when regarded exclusively as a human 
science ; (b) the proximate object of Jurisprudence, 
the object which it seeks as a separate science, is 
liberty. But liberty being the perfect relation 
between human beings becomes*a means towards 
the realisation of thei perfection as humanity. 


and morals, and opposes the view of 


ot 


Li rime: 
support- the 
Hegelian 
policy of 
Kulturstaal 
as oppo ed 
to the 
Kantia: 
Rechtstaat. 


Identity or» 
correspon- 
dence of 
Justice 

and Charity. 


Ditto of 
Jcrispru 
cence and 
Ethics, 


Hence Jurisprudence in realising its special and 


proximate object becomes a means towards the reali- 
sation of the ultimate object which it has in common 
with ethics. Lorimer also holds that ‘‘ order and 
liberty like justice and clrarity are in principle iden- 
tical. They can be reached only in conjunction 





1 Cf. similar view expressed in Holland’s Jurisprudence, Chap. VI, 
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and necessarily culminate together... With regard 
Equality to equality and fraternity also, if it is rightly under- 
eRe Stadion the sense of unity of o Gai ae E 
“nity) rightly „Stood in the sense of unity of genus or of species 
“wnderstood, (Which does not exclude family, and the still less 


goes like individual, differences which undoubtedly exist as 
liberty, . 5 i . 

— facts in nature), i.e., in the sense that all men are 
lew and equally men but are not equal men, liberty and 
order. equality will equally go along with law and order. 


The idea of liberty involves the idea of equality in 
Š one sense only, that which is popularly called 
Theright °° equality before the law,” i.e., which demands 
ee iab: unpartiality towards the litigants that assures cor- 
— rect application of the Law ; and further that each 
litigant is equally entitled to have his dues propor- 
tioned to his inequality. 


















Based on this same foundation of facts in 
—— on Which his whole theory of law is logically 
built up, Prof. Lorimer holds *‘ Aggression is a 
natural right the extent of which is measured by the 

+ power which God has bestowed on the aggressor or 
5 “permitted him to develop. Up to this point the right 
macy and a of conquest, individual, social, political and ethni- 
— f eal is involved in the idea of liberty and included 
— I in the object of Jurisprudence; and also 3° An 
nq . end that is just, justifies the means requisite for its 
eee The right of aggression consequently 
5 justi s the application of force and involves the 
rig J— at of war, when, and to the extent to which, force 


i 
— — V 


gain is subscribed by Prof. Jethro Brown the Neo-Austinian 
es lia first chapter of his ` Principles of Legislation ™ to 
1 and lo gical. a haien bation of the proposition that Law 


He) 


— 
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or War is necessary for its vindication. > ‘These 


propositions, which at first sight appear to be as- 
founding (and which are supported by reference to 
the logic of facts of nature, t.e., the same logic bay 
which Lorimer, following Spinoza,’ bases rights on 
the capacities and powers of the individual), along 
with his evident desire to uphold the dignity of the 
authority of law and order in the face of the tenets 


of the French revolution, bring him close to the 
German School of Sociological Jurisprudence and 
the philosophy of Neitzche that more or less 
colours the thoughts nd -writings of most of its 
modern exponents from Stahl to Kohler. C 


e 


The sociological character of Lorimer’s legal 
theory is traceable in what he regards as the pri- 
mary source of Positive Law. “Tt is, he 
‘* the real power of the whole community subject to 
the law a3 exhibited and measured by its rational 
will. This is identical with the autonomous so- 
cial will and social force of the Neo-Austinians and 
of Sociological Jurisprudence in general. He dis- 
tinguishes the Law to an individual or community 
from the Law of an individual or community. For 
an imbecile, infant, evil-willed or ignorant indivi- 
dual as well as for backward, savage, undisciplined 
communities there is only law imposed òn or to 
them by superior external force or will. For, ac- 
cording to Lorimer, reason, power or capacity, good 
(i.e., rational) will, knowledge, power and liberty 


Says, 





— — oe 





l See Lecture IT on Spinoza on thie poinr. 
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as well as equality go together, being identical in 
essence with each other as well as with autonomy, 
Correspon-  7.¢., being a law to one’s own self. The community 
| —— eas & Whole unit (like the individual) will be autono- 
right, ic, MOUS in proportion to its rationality and power co- 
of power existing together. Might is right as much as right 
and rational > : 4 3 ; 
is might. Rationality and power necessarily go 


will. 
together ; and where they do not, it is a pathological 
symptom which must eventually disappear in God's 
3 cosmos or Nature. It is the rebellion of a part of 


| Nature against the whole cosmic order which some- 
| | how exists as evid ov abnormality in the world just 
age te make the general good, order, rationality and 
normality of Nature visible. Real positive law (as 
distinguished from man-created law) will exist in a 
community as its law, and not as law imposed on it, 
only in proportion to the extent to which power and 
reason coincide in it, and hence, to the extent to 
which that community is free ; so that alhtrue legis- 
lation is, in the last analysis, self-legislation. It can 
a spring only from the whole autonomous community 
which obeys it; and the contributions which indi- 
iial members of the community are in a condition 
— oy make to it will be proportioned to the existence 
ie coincidence of power and reason, t.c., the exfst- 
on = ence of real power in each of them. Legislation 
l — E comi igs rom the ignorant masses, i.e., from blind 
— a | ip ptent power (without reason), as well as that 
Heute EO Teasor Without power, i.e., the enlightened and 
mitted ‘minorities who have not the power (the 
) to support them, will not be positive law 

| -€ — ed llaw, felling either below or rising 
eal at ttitu de o if renga. a8 sel as of power 
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LECTURE X | 
positive 
law adapted to the nature and circumstances of the 
The principle of equality in the matter of 
citizenship should, as in the case of equality of man, 
are 
equally citizens (voters) and not that they are all 


of the community as a whole and the real 


society. 


therefore mean that all members of a society 


equal citizens. 


The community forms its rational will through 
the educative influence of the four great institu- 
the schodi, the press, and the 
It develops its rational will by fa) 
conscious effort on the part of individuals and 
classes, (b) social organisation, (c) selection and 
setting apart of exceptional workmen for special 
work. It ascertains its rational will by electoral 
systems, plebiscites, etc., and declares that will by 
legislations or consuetude. ‘The rational will of the 
community thus ascertained is applied to the special 
case either spontaneously or through jurisdiction 
(court of law) ; and enforced by its different organs 
of force, e.g., the Army, the Police, and Court Off- 
cers. Lorimer throughout in these matters upholds 
the organismical and not merely an organic view of 
society. The community as an organism governs 
itself more and more effectively the more highly it is 
organised. It makes and develops its own organs 
for all the above purposes of legislation and admi- 
nistration of justice according to Positive Taw. 


tions :—the church, 


polling booth. 


Much of his comments and advices regarding the 


above matters,—the best modes of forming, deve- 
loping, pee RER and —— rational s0- 


How the °? 
social 
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pressed by the latest developed sociological (psycho- 
logical) schools including the Neo-Austinians.’* 

*  Lorimer’s ‘ Institutes of Law ’ is a useful re- 
E minder, as the last and representative specimen, or 
m Domes rendering, in the English language, and by an 

| ~Workesti = English-speaking jurist, of the rationalistic presen- 

=x tation of the Law of Nature which had been in 
vogue before Comte’s positivism brought in the tide 

: > of reaction. Although that tide, as we have seen 

| above, has now been stemmed and even a return to- 

wards philosophy*aral idealism is in the air, yet the 
world of thought is even now so full of the positivis- 
© Positivistie tic tendències and modes of reasoning that Prof. 

_ thinkers Lorimer will, I fear, hardly gain a hearing; and 

vill not : — * 

E ehm Dy effort to support him or to detect practical utility 

=` in any of his abstract conclusions and arguments is 

— likely to share the same fate. The returning ideal- 

ism is perhaps ready to concede an idea existence 

(such as Vecchio ascribed to it) to Law of Nature, 

ho wever imperfectly that Law or principle may be 
dete 1 in thought or realised ih experience, but its 
existence like the laws of —— RADIOS as as- 
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s seien eri —— age. Idealism, like Plato’ S, Shieh 
sees true ue reality (Being) in the ideal and looks upon 
Ss th e pragressive imitations or impressions of the 
ee | in the world of phenomenon as unreal. or 
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. 
and the derivative thoughts have been abstracted) 
than what positivistic empiricism, engrossed in the 
contemplation and study of these phenomenal 
fleeting (evolutionary) states of the objective nature 
as they are reflected in our minds, is prepared for. 
That pure reason independently of all experiences 
can deduce from the autonomous nature of man (it- 
self alleged to be an a priori datum) the whole 
scheme of a perfect and permanent code of Law and 
life is a position against which the whole world has 
rebelled since the middle of the 19th century. The 
Historical School and, next, the Positivistic Sociolg- 
gical Schools have been searching for the principles 
of legislation and theories of law indeed also from 
‘“ Nature,” but not from its (pure) reason but from 
its objective appearances. Pure reason is contem- 
plated by all almost alike ; but appearances vary with 
age and locality and yield different results or conclu- 
sions to different enquirers. Hence Sociological 
Jurisprudence has had so many sub-divisions or 
schools, and their subsumption under a common 
head which is now felt to be necessary for the pur- 
pose of eliciting a final syntheti¢ principle of law 
and legislation has become so difficult. The only 
direction wherein the synthetic principle of unity 
can be found is that of pure reason or conscipusness 
wherein all phenomena converge and whereby they 
are all conditioned ; and a recent but yet partial ap- 
preciation of this truth has just initiated a turning 
back of the enquiring Ego towards its own nature 
for the information it seeks about ‘ Nature ° which 
on the one hand includes and on the other is condi- 
tioned by it (the Ego). Societies and social de- 


19 e 


and, 
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mands are always changing. In all these changes 
we notice a craving for the ideal or perfect state of 
-existence. Must we be eternally at sea about the 
correct principle to be adopted for these © changing 
situations in the matter of legislation and adminis- 
The present tration of justice? Should we go on, at every occa- 
2 ated sion calling for legal changes, framing rules in ac- 
tong Cordance with the theories of liberty, power, or in- 
things. terest and social solidarity and thousand other mate- 
rialistic standards and then compare them by their 
results; and inethe meantime make a haphazard 
pragmatic selection of one while we wait for the de- 
monstration of its claim or validity by actual suc- 
cess before its final acceptance? Idealism seeks its 


How way out of this uncomfortable position to which 
— materialism has led us by taking its stand on some 
solve the principle in nature which does not change amidst 
dificulty. the changes in the phenomenal world. The 
The supreme height of idealism is reached when we 
supreme identify the concept, i.e., the logical determinant, 


—— with the ideal, the first cause or beginning with the 
) final good or end į here the logical, causal or histo- 
rical, and teleological unities underlying all pheno- 

mena are made to coincide. This is the finalestep 

in the advances in which Del Vecchio refused to ac- 

company the metaphysical idealism, or rather real- 

ism, in Jurisprudence represented by Plato and the 

- Stoics among the ancients and the “Law of Nature’ 

z Schools of the modern era. The manifestation of 

Bea soit the absolute in the world of nature or phenomena is 

a falling off into the region of history, science, di- 

“versity and causality,—into heteronomy, bondage, 

clouded reason, and individuality ; and the only real 


eed 
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moral law is a return*to nature, the recovering or 
realisation of the original absolute unity—by the re- 
union, in love and sympathy, of the individualised 
or egoised portions of the absolute essence 





only the light of reason and philosophy can show 
the way. My own idea is that the empiricists do 
not seriously deny that the perfect law in a perfect 
society would be somewhat like what the idealists 
sketch out as deductions from pure reason. What 
they really urge is that such ideas are idle dream- 
ings and useless for the practical purposes of con- 
crete legislation and justice whiĉh BE to take ac- 
count of objective situations and facts. It is now 
being appreciated, however, that the ideal is not 
absolutely valueless, for it serves as a barometer to 
indicate the moral altitude of a society and of its 
positive law ; it stands as the acid test for the dross 
that the legal system contains ; and, further, that 
the ideal cannot be reached by the mere examina- 
tion of the existing systems. Once the search for 
the ideal is felt as a necessity and its proper direc- 
tion, in order that it may succeed, is fully perceiv- 
ed, we expect to have in fature sociological 
idealists in Jurisprudence of bolder types than 
Vecchio, whose business will be to build up the 
highest truths of all the schools into a synthetic 
whole in the light of the highest metaphysics of the 
Absolute. Positivism and induction, limited to the 
observation and experiment of phenomena alone, 
cannot yield generalisations which will embrace the 
totality. The totality of the phenomenal world is 
conditioned and substanced by the Absotute. The 
final and all-embracing synthesis can accordingly 


to which ° 
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ont never be attained till the Absolute is searched out, 
— ar sisar a at least as far as is necessary and sufficient for the 
ie — synthesis of all actual and possible legal phenome- 
— . * tes. 

br = Bago. na. But in the search for the Absolute, Positivism 


— 
bas left out of account the only way in which it can 
ae be found—that which leads us into the metaphysics 
of the Ego. The modern compromises between 
idealism and positivism are unsatisfactory because 
they are compromises. The two opposite ends of 
extreme the line of human knowledge can be made to meet 
| met —— by any compromise arrived at midway in the 
— mer ne, bu t only when "the extrême conclusions of posi- 
— rism gy ma erialism and of idealism are found real- 


to ta ly in the Absolute. 
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LECTURE XI A 
LEGISLATION AND ADMINISTRATION OF JUSTICE— 
LEGAL HERMENEUTICS. 


The study of the modern juristic theories would 
be a comparatively barren and profitless undertak- 
ing if it did not offer us any assistance in the prac- 
tical problems of legislation ayd.administration of 
justice. A narrow conception of the scope and pur- 
pose of jurisprudence, cherished chiefly bythe Ana- 
lytical school, separates jurisprudence from the 
principles or theory of legislation on the idea that 
science of what is must not be confused with the art 
of what should be. We must, -however, take a 
broader vjew and without going into details, exa- 
mine generally the bearing of the legal theories not 
only on the problem of the Judge but also on that 
of the Legislator ; for the two are fundamentally the 
same—both aiming at the same problem of serving 
individual and social ends, most efficiently and in 
co-ordination, through the help of the legal order. 

The fundamental problems of modern polities, 
says Jethro Brown, are ‘* the organisatiom of the 
state and the definition of its functions.’ * We 
may likewise divide the problem of legislation into 
that of the organisation and of the function of the 
legislature, and the juristic theories of the State and 
Positive law are or should be valuable ip helping us 





1 Principles of Legislation, p. 41. 
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in the solution of these problems. The question of 
organisation or structure is indeed somewhat re- 
motely connected with jurisprudence and one might 
generally dispose of it with the remark that the best 
organisation of the legislature in a given society is 
that which makes it most suitable for discharging 
its functions most appropriately for the needs and 
interests of the society. The consideration of the 
latter question, t.e., the question of its function 
would itself throw considerable light on the 
problem of the proper constitution of the legisla- 
tie which belongs more intimately to the province 
of polities than of juristic theory. In ancient times 
the functions as well as the personnel of the King, 
the legislator and the judge used to be united in the 
same individual or body. The ruler was simul- 
taneously the chief priest, sovereign and legislator 
as well as the head of the judicial, police, military, 
administrative and executive agencies and the 
differentiation or subdivision of the public or govern- 
mental departments was not acute or well defined 
as it is in our days. The principle of division of 
labour now adopted for the sake of efficiency and 
conservation or economy of energy in view of she 
growing complexity of modern social organisations 
and social needs has produced greater diversity of 
state agencies at the cost of unity and it has often 
troubled political as well as legal philosophers as to 
how the evils of differentiation (consisting chiefly in 
the uncertainty and conflict arising out of the pos- 
sibility of different policies and principles being 


' adopted by different public officials in their respect- 


ive departments) can be remedied without losing the 
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advantages of divisios of labour. Besides division 
of labour (and economy of force), Montesquieu de- 
fended the separation of the powers* on another 
ground, viz., 
political liberty of the individual by putting legal 
limitations on the governmental authority. Laws 
would be arbitrary if the judge, the legislator and 
the executive officer be one and the same individual 
or institution whereas their separation would put a 
check on each other’s abuse of powers and serve the 
cause of liberty. Montesquieu urged that the judi- 
cial authority and function with which (unlike the 
other two, viz., the legislative and executive) the in- 
dividuals have direct relations should not be as- 
signed to a permanent body or class but to chosen 
individuals elected by the people and for a short 
term only ; that the legislature should be consisting 
of two houses, one, of the representatives of the 
people, to &ssure the self-government of the people 
by laws made by themselves, and the other, com- 
posed of men distingyished by birth, wealth or glory 
and participating in the legislative power in propor- 
tion to their prerogative, importance or usefulness 
in the state, for improving the quality of the law. 
The two chambers must possess the right to veto 
each other’s conclusion by way of mutual check ; and 
the latter may perform the additional function of 
acting as a moderating body between the principal 
legislature (the people acting through their repre- 
sentatives) and the executive power which, demand- 
ing prompt action, should be confided to one man, 





SA * 1 Esprit des Lois, Book XI. 
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re the execu- f e., the monarch, instead of to several persons. 
tive, 1t ; É Ser - . ; 
aa We Montesquieu had the British organisation of the 
the monarch. state and the legislature as his ideal and his support 
Montes- of that ideal popularised it in America and Europe 
quieu’s TA PA TOL, sainninge of » 1¢ sy, 
‘deal. at the end of the 18th and be ginning of the 19th cen- 
turies. You will at once perceive that the proposed 
prevention of abuse by the separation and balancing 
The necessity Of Powers militates against the paramount necessity 
ofhavinga of unity and concerted action that can only be se- 
aay cured by placing all these governmental depart- 
— ments under some common supreme head ; and this 
the sake of may be done either by raising one of these depart- 
unity and : 3 —— 
y ments land this must be the legislature) above the 
concerted ; © 
action. others or placing them all under some other supreme 
and paramount individual or body that is above all 
temptations to make any abuse of its unique posi- 
tion and authority. So long as human nature does 
The dificulty not rise superior to such temptations, abuse of 
` a - A ~ : 
are powers will remain; and so long as separation and 
ountable . . ° ` a n 
through th> mutual limitation of powers will be necessary for 
: deficiencies the preservation of liberty the, resulting disadvant- 


; — ages of a house divided within itself must continue 
| in some shape or ther. Nowhere in the actual so- 
; No rigid cial systems of the world, however, does a rigid sepa- 

—— ration of powers exist. It cannot, for diversity 


possiblein power does not merely enforce laws but also makes 
rules, e.g., of procedure, which are legally binding. 
Illustrations, Legislatures like the British parliament also pass ad- 

ministrative orders, they dominate the executive 

power, and besides perform important judicial func- 
——— tions. The judiciary are also credited with powers 
— Rs of indirect legislation. The powers and functions 


= fonctions Without unity spells annihilation. The executive 
| 
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LECTURE XI| NECESSITY OF COLLABORATION 
of the state are in actual practice sometimes distri- 
buted (for efficiency as well as prevention of abuse), 
by assigning different functions or different parts of 
the same function to different (separation 
of powers) and sometimes consolidated by assigning 
several functions to the same organ with different 
conditions, and different procedures.* So unity and 
diversity go together in the actual systems of power 
distribution. It requires collaboration, in these days 
of complexity, of several individuals and bodies not 
only for the exercise of all public powers and perform- 
ance of all public duties but also for the collection 


organs 


information of the various —— 





of all necessary 
causes, interests and ends of human affairs—all of 
which require ascertainment and adjustment 


before the formulation of the law and the other 
functions of the state can be efficiently discharged. 
Al! these cannot be properly done by one individual 
or body, so collaboration is necessary. It connotes 
unity as well as variety ; the necessity of a supreme 
„principle of unity plaged above the separated depart- 
ments for the sake of co-operation, strength and pre- 
vention of conflict, and the differentiation of the 
direct and immediate controlling and regulating 
agencies for the sake of efficiency as well as the pre- 
vention of monopoly and abuse of .authority.- It is 
thus that here also, as elsewhere, the growing com- 
plexities of evolving life lead from the unity of ho- 
mogeneity to the unity of heterogeneity or organisa- 
tion. So the problem of the best form of organisation 
can never be solved once for all. The solytion itself 





. 1 Korkunov, Theory of Law, pp. 381, 391. 
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The must grow with the growth of the capacities and 
Seana 3 requirements, i.e., of social life. Division of. powers 
ee he „is not to be l limited only to three depart- 


solved once ` ments, nor can the provision for their unity be fixed 
for all; the 


| cclution mast ANA restricted to one particular method or arrange- 


grow along ment; but the difficulty of harmonising or co-ordi- 


ce nating the opposite principles of unity and diversity 
of life. will never be overcome, and it will reappear in more 


| and more complex and formidable forms as long as 
— the individuals, especially those in charge of the 
governmental powers, do not develop their public 
wills and realise that the true self-interest of each 
| individual or class, —of each department or section of 
; the Government or the people—is identical with the 
— interest of all the others. 
: — RRT TN It is worthy of remark that the legislative and 
~ between executive (i.e., administrative) functions have a 
n ii Po Di bearing chiefly on the regulation by law of the 
«judicial future relations and rights whereas the judicial 
=- functions. function has more in view the adjustment of past or 
present relations and rights by past or present legal 
~~ rules; but as we shall see hereafter, even this dis- 
tinction is not quite rigid and constant. With re- 
- gard to the problem of the best form or structure of 
_ the legislature, I may here summarise the pertinent 
and well considered observations of Prof. Jethro 
b — Brown 1 that the modern spirit of democracy or self- 
an ‘ture. — government wants that laws should be made by. the 
me people themselves ; and the reasons are the same that 
led] Montesquieu to favour the representative legisla- 
ture of ——— The view that geen should be 
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in the charge of a sitigle individual is not now-a-days 
commonly maintained ; but there are many who yet 
subscribe to the idea, advocated since Plato's time, 
that it should be vested in a few individuals of tried 
honesty and capacity than in the ignorant masses 
who hardly know what their true interests are and 
much less how to further them by proper laws. This 
view, however, is opposed by the sociological jurists 
who attach the greatest importance to the “ social 
or popular will ° and its development by education 
and exercise. No doubt ‘* social will,” truly inter- 
preted, represents not the passing whims of fhe 
masses or the majority but stands for the seal abid- 
ing interests of the society. It is true, says Brown, 
that an enlightened monarch or a few wise states- 
men of catholic sympathies may represent the so- 
cial will, i.e., understand the real interests of the so- 
ciety and give effect to them by laws, better than the 
ignorant masses (in a democracy) or the parliamen- 
tary majorities (in a representative government) ; 
but the constitution of a popular or representative 
legislature affords better opportunities for the edu- 
cation, exercise and developmefit of social will in 
the masses. With proper safeguards in the shape 
of debates and discussions in the press, the platform 
and in the legislature itself, and with more extended 
training in politics and economics introduced in the 
educational curriculum, the people or their represen- 
tatives will, it is expected, gradually come to under- 
stand better their real interests (at least when they 
are reduced to broad issues) and express a fairly 
intelligent and reasonable opinion for the purposes 
of legislation. 


Different 
views : 

(a) Represen- 
tative, like 
the British 
Parhament ; 
(b) senatorial 
or aristo- 
cratic. 

The latter 
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school. 
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The evils Questions regarding the merits and evils of 
of the : 3 : : J rere =e — — 
T IEA lesser institutions, like the bicameral legislature, 
spirit. proportional representations, party unions, etc., pro- 


posed or formed since the rise of the HembetatiG 
spirit, have been -occupying and exercising the 
minds of political philosophers. They only prove 
that when the evils of unity (arising chiefly out of 
ee its abuse of powers through motives of self -interest) 
2 — are sought to be counteracted by the introduction of 
* a dose of division or diversity, for the sake of economy 
and balancing or limitation of powers, new evils, 
AT more complex and serious, crop up chiefly in the 
aes _ shape of -conflict, competition and undue pursuit of 
> Howthey _‘ Self-interests of individuals and classes who are 
arise. raised to a position of authority and influence before 
— they had sufficiently developed their public will. 
Bad Jaws and misuse of legislative authority are 
mainly caused by ignorance, or disregard of the true 
interests, on the part of the legislative body. This 
— is due either to the deficiency of the intellect or of 
the heart of the persons preponéerating in the legis- 
— lature. It may arise through want of Been 
o G: facts that ought to be ascertained or of the eapacity 
* to weigh them proper ly in their true bearing on the 

subject 1 matter in hand ; but the danger of misdirec- 
— ion is the greatest when the intellect is blurred by 
a yo ‘their selfish instinct or defective morality for which 
sig is gous to find an effective external or objective 
e .cemed: BUNG true and sound treatment of a will 
ae | defe — for its ill developed morals must be pri- 
ape ee, marily s sub bjective ; and objective checks and bal- 


nees ce n i it most be of Besistance only as auxili- 


To 8 — 
eas: ar) ae I ; i 8* ee 
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With regard to’ the questions dealing with the 
(extent 
which arise independently of the form or constitution 
of the legislature, the juristic theories are divided ; 
each supports the view that accords with its concep- 
tion of the nature of the Society and Law. The Ana- 
lytical and imperative theory of law based on the 
mechanical conception of society would regard the 
legislative power of sovereignty as unlimited in ex- 
tent, capable of giving to the society and the indi- 
viduals any legal syste m, for theiy organisation and 
adjustment of mutual interests and rights, that it ge- 
sires or thinks to be just and beneficial. elt would 
not regard as impossible the importation of foreign 
and more advanced standards’of justice for the better- 
ment of indigenous legal systems. The Historical 
school would advance and support the opposite ex- 
treme thegry that puts rigorous limitations on the 
legislative power, insisting on the impossibility of 
effective legislative interference for the introduction 
of radical legal changes against the trend of the 

national spirit or genius. The Historical theory of 
law regarded — and social phenomena as 
equally causal, ù determined in their character, 
and repudiated all — at voluntary and deliberate 
teleological changes thrust on the natiomal legal 
systems which (they hold) had unconsciously and 
spantaneously grown up as a product of national life 
with natural characteristics which are different in 
different societies. The Organic and early Socio- 
logical (positivistic) schools followed spit on the 
question of the limitation of legislative power 
though for slightly different reasons. The Organic 


or limits of) legislative power and policy, 
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view was that you cannot, by introducing external 

and voluntary changes of conditions or internal re- 

arrangements, change the nature or characteristics 
| i of an organic growth (like a plant or tree) which are 
= determined from beforehand by its innate organic 
| nature ; and the organic conception of the society led 
| necessarily to the idea that legislative changes can 
be of use only in so far as they assist the society to 
develop along its pre-determined organic lines by 
Rea the attenuation or removal of impeding or injurious 
p circumstances or influences. The Positivistic view 




















E ` laid stress on the paramount power of environmen- 
* tal and antecedent natural (physical), racial and eco- 
is nomic influences.and reduced even human will and 
i its autonomy to the position of a natural causal pro- 
— duct of these antecedent and environmental forces. 
| | The natural order (including social forces) imposes 


limitations on legislation ; and the legislator is but 


time having no freedom or power to go against 
them. The modern trend of sociological juristic 
theory, however, has, due to the impetus given to it 
= by Jhering and tlie Psychological school, again 

= te veered round and come to acknowledge the possibi- 
_ lity of the human will rising superior to the (physi- 
— vad cal, ethnobiological and economic) social forces and 
53 -effecting deliberate legislative changes by their pro- 
l ER per adjustment and regulation, i.e., by ** the lever 

ae of i interest,” > with a mastery that rows. as the so- 
ae y ys ee its psychic faculties. This school has 

me to —— natural causality and human teleo- 
without ignoring or too much restricting the 


be r ase 9 k —— * 
—* ign me) pty — nee ba ; — 
A Fa CN TA a n 


the mouthpiece of the dominant social forces of the* 
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Imperative school nor the ae Jike — 
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the Historical and Otganie schools or the positi- 
vists. 
The view which a theory of jurisprudence holds Mesislative 
: ; ; SOR . : : . e policy; 
on the question of the limitations of legislative joy itis 
power naturally influences its legislative policy; affected by 
and both are determined to a great extent by its con- "Ats of 
: : - * re limits oO 
ception of the nature and end of law. ‘The legis- legislative 
lative policy in its turn largely moulds the legisla- power 
tive method, and the juristic theories may be exa- 254 re nature 
z e - : ae : and end of 
mined here with reference to their bearing simul- taw. à 
taneously on the questions of the policy and method and itself 
of legislation. The policy of Laissez Faire, i.e., of moulds 
: : : : Saey ` e wi T 
legislative non-intervention or minimum jnterven- — 
Salm f ` i > z k metin ` 
tion, is dictated by two distinct ideas which ought to Policy of 
be differentiated ; the first is the idea (prompted by Lsisse2 
: * sys — vi ant | Faire 
the individualistic tendency and the mechanical con- prompted by 
ception of society, supported also by the cognate two distinct 
principle of classical economics) + that the best legis- ee 
lative policy calculated to promote the utmost indi- One, based on 
vidual liberty and most energetic accumulation of ae mechani- 
= —— ES- ca 
individual wealth amd property is to let individuals — — 
alone to pursue freely their own ends and interests of society 
with just the minimum legal cofitrol on their move- —— si 
ment necessary for the sake of social peace and secu- ¢jassical 
rity. Society as a mechanical sum of the indi- economics, 
viduals will thus naturally develop in the direction — 
of liberty, security and wealth along with the indi- cal, Historical 
viduals. This is what inclined the (English) Analy- sand Formal 
— | ` (Philoso- 
tical, the Formal, and the Historical schools to the Shica) 
policy of non-intervention and minimum legislation. schools; 
The second is the result of the scientific spirit of de- aoa 


terminism which was born with the rise’and growth the scientific 


n 1 Vide Lectures III and IV. e 
21 -a z ji 

e d —— 
a ee 
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fie deterngnian, Of the Historical school (when® it first threw its 
gauntlet against the rationalistic theory of Law ol 
z Nature that favoured extensive positivisation of the 
a Law of Nature by Codes) and steadily grew till it 
| _ Obtained its maximum scientific sanction and em- 
phasis in the hands of the (Positivistie and Biologi- 
cal) Sociological schools. Legislative interference 
3 gical schools. Deing, according to this idea, possible only in a very 
limited degree, there was no room here for an active 
and vigorous legislative policy. The celebrated Savig- 
ny-Thibaut controversy regarding the feasibility of 
w ite a perfect German code is important as marking the 
Se Mites OTUCA meeting point of the two opposing tendenci ies 
~  schoolsof Of rationalism and _ nationalism—the idealistic 
La eagerness for a code formed after the perfect Law 
of Nature (as materialised in the matured Jurispru- 
dence of Rome) for the modelling and regulating of 
F AN the society by the force of legislative will (the im- 
ba — he perative idea) on the one side and the nascent 
of the Scientific and national spirit that recognised the 
——— causality of national antecedentsto be too strong for 
ae. po ual wills (directed to realise Utopian ends by 
- legislation) on the dther. It is thus that Laissez 
Faire th a —— the proper legislative policy gn 
‘His al school under the double influence of 
ve ideas, whereas the Analytical and 
Ethaories at that period were influenced only i 
e first. The Organic theory of the Krausian 
nalistic ae had accommodated itself to their philoso- 
mo . Phi ' idealism’ and accordingly subscribed to a policy 
of m 101 al supervision and restraint of individual 



























5* — Sth eth the individualistic tendency and mechanical 
“cone See thon e carhe: èr schools, see Lecture * 
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freedom by law to måke the society approximate the of the evo- 

; lutionary (or- 
ganic) meta- 
development of all its parts into perfection. The physical 

d 


scope or direction of this legislative restraint and schools. 


realisation of that organic ideal by harmonious 


guidance was thus necessarily subject to natural 
limitation but not to the same extent as the Historical 

and the Positivistic or Biological sociologists would 

press it. It was since the time of Jhering and Revival of 
the 


l we si - } policy of . 
since the Neo-Philosophical schools,* by their COn- legislative 


cessions to the scientific pripeyples of causality — 
and natural evolution, and their surrender of the ee: a 
doctrine of an absolute and permanent èLaw of Psychological 
Nature, succeeded to recover a hearing and — 
position of influence which their predecessors had schools. 

all but wholly lost) that the moral duty of the legis- 

lature not to let things drift but to intervene in 

the interegts especially of the weaker classes and 1n- 

dividuals came again to have the support of the 

modern juristic theories. Modern psychology proved 

the scientific feasib#ity of such intervention which 

Jhering and his followers on one side and the Neo- 
Philosophical theories of jurisprudence on the other 

asserted (in consonance with common sense) its pa- 

ramount need or desirability. The legislative policy The veering. 
of civilised states has accordingly come reund to — aan 
favour judicious state control by deliberate and far- 

seeing legislation. The efficacy of deliberate effort 
at the amelioration of the society and law came to be 
accepted in sociology and juristic theory as soon as 
the conception of the society as a super-organism or 


a personality (first preached by? the- philosophical 
a ——— — — — — — —— 


the rise of the Psychological school (and also 


° 1Sec Lecture VII. 2See Hegel, Lecture TI, 
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school) had secured some sort of scientific data to 
establish itself as a fairly accurate representation of 
the real fact. Of course the Neo-P hilosophical schools 
‘of the time * had no hesitation or difficulty in falling 
in with the conception for which their predecessors 
since Schelling and Hegel had already in a way pre- 
pared them. As they had all along, in proportion to 
their idealism, enthroned the human reason and will 
above the determinism and causality of external 


‘nature (or environments) they, even more readily 


than the Sociological school proper, rose above the 
comparatively passive attitude of the Organic school 
and thetr theory and conception of society and law 
and came to advocate an active culture-staat with a 
vigorous legislative policy for the cause of culture 
(Neo-Hegelianism) or the positivisation of the Law of 
Nature (liberty) with a variable content (Neo- 
Kantianism). It is instructive to note thatthe legisla- 
tive policy of juristic theories varied along with their 
attitude regarding the relation of law and morals. 
Rigid separation of law and morals generally en- 
courages or accompanies the legislative policy of non- 
intervention in legal theory, whereas the opposite 
favours state control ; and it is expected that a greater 
development and wider acceptance of the theory of 
personality of the society or state will lead to a greater 
unification of law and morals along with a more 
vigorous advocacy of moral or social legislation — 
This change of the legislative policy (in juristic” 
theories as to the proper function of the state) as 





1 The Neo-Kantians and Neo-Hegelians. n 
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indicated by the * technical expression ~“ from 
Recht-staat to Culture-staut ’’ is noticed in the philo- 
sophical as well as the scientific schools. From 
Kant to Kohler we see the same march of ideas as we 
see from Savigny to Jhering.* Prof. Jethro Brown 
correctly interprets the modern view as regards the 
relation of the above two aspects of the state policy 
where he asserts that the latter involves no real 
contrariety with or departure from the former but 
is only a fuller reinterpretation of the ideal of liberty. 
The true liberty of the individual is that of self- 
realisation, not of selftannihilation. Laws abroga- 
tive of liberty to do mischief are really promotive of 
the higher self-disciplined liberty that makes for the 
individual’s higher good or happiness. State regula- 
tion or control by law is conducive to liberty in cases 
where (as in criminal or sanitary laws) it restrains 
cach and every individual in the interests of all, or 
(as in factory legislations) a few in the interests of the 
many or (as in laws for the protection of the un- 
popular sects or classes) the many in the interests of 
the few; or where individuals (like lunatics or 
habitual drunkards or criminaf§) are restrained in 
their own interest.2 Kohler argues that the state 
demands sacrifices on the part of the individual in 
the shape of service of his body and life and contri- 
bution of wealth or property for the sake of the 
general welfare and culture, for otherwise not only 





1 The same is reflected in Sociological Jurisprudence as it developed 
from Gumplowicz or Spencer to Jellineck or Salleilles,esee Lecs. VI and 
VII. 
2 Principles of Legislation, Ch. I. 
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would the state perish but liktwise the individual! 
would be fettered and bound in liberty and culture.’ 
Proper The proper legislative policy is now supposed to be 
eae ‘the harmonisation of beth the principles of unity 
(state control) and diversity (individual freedom) 
the utilisation of the benefits of both by the preven- 
3 tion of the evils of excess or abuse of each. 
Legislative With regard to the question of legislative 
Rent method (which, as I have already told you, is inti- 
mately related to that of legislative policy and ol 
The Rational- the nature and end of law), the Rationalistic theories 
— would advocate the methed of evaluating legal 
notions,-principles and practices by reason (or the 
standard of Nature,—objective or subjective—sup- 
posed to-be fixed by divine reason) and retaining, 
abrogating or modifying existing principles and 
rules and introducing new ones so as to secure a 
positive system as nearly approaching ,the ideal 
How standard of nature or reason as possible. Its critics 
—— of course have denounced this method as unreal ; 
i they say that it does not grapple with the hard facts 
and realities of life, but proceeds on a priori assump- 
tions (often disproved by experience) as to human 
nature, its limitations, needs and desires. It dees 
not take into account the causes, as also the effects 
upon social life, of legal phenomena, i.e., the real 
causes and effects as ascertained by experience and 
investigation ; and proceeds entirely on the uninfewn- 
ed fancy of the legislator regarding both the ideal 
‘and the means. The cardinal rational principle, 


— 





* 
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1 Philosophy of Law, p. 209. 
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e.g., of liberty (Kant), or inviolability of human per- 
sonality (Boistel), ete., that is taken as the guiding 
principle of legislation gives rise, by a deductive pro-, 
cess, t.e., as handled by the rationalists, to a whole 
scheme of principles and rules in which there is little 
room’ for distinguishing different individuals or dif- 
ferent circumstances calling for variations in the 
degree of liberty or inviolability of person that should 
be conceded by law to the individual in different cases 
and situations. A slight knowledge of the realities 
of history, it 1s urged, suffices tg establish that such 
fanciful a priori schemes and projects often give rige 
to results which are the very opposites of what had 
been anticipated? and that the correct forecasting of 





1 Cf. the scheme evolved in Lorimer’s Institutes of Law, Lec. X, 
Appendix. 

2 For instance, the theory of Natural right (or~liberty) of the 
individual and fhe principle of laissez Faire ended in the degradation 
and bondage of the labouring: masses; conversely, as Kohler points out, 
“ the ambition of a half barbarous Macedonian demolished the Persian 
empire and a flow of occideatal culture poured out over the orient.” 
May we not however point out that even the thoroughly calculated 
scheme or policy of partial concessions. to pacify the rising 
expectations of the Indian subjects has unexpectedly contributed 
to the increase rather than the diminution of the discontent? 
Intuition is indeed often unreliable; but the question is, can 
forecasts based on calculation, which often prove to be inaccurate in 
the world of physical forces and phenomena (due to some causal 
element being missed or misconceived in the account), be more 
reliable in the infinitely more complex and difficult world of moral 
and social forces and phenomena? ‘The relative reliability of intuition 
(rationalism) and scientific calculation (positivism) on observed causes 
—antecedents and environments—becomes really a very debatable point 
seeing that the intuition of man is itself held by science to be the 
result of automatic or subconscious calculation based on the experiences 
of generations and races and of the whole humanity Sind registered 
by natural processes in the human constitution. Calculation becomes 
reljable only when all the causes and their laws of operation are ` 
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results expected to follow a coùrse of conduct must 
be based on an exhaustive and laborious scientific 1n- 
yestigation of the facts, t.e., the various forces and 
circumstances—and of the laws of their operation 
in presence of each other. The Systematic, exposi- 
tory or statistical (analytical) method accordingly 
insists on the collection of exact data (a) concern- 
ing the situation upon which legislation is to 
operate, (b) concerning the most effective measure 
to be applied to such cases, and (c) concerning 
the effect of the enforcement, of the selected measure 
upon the particular situation and its reaction upon 
other sotial habits. This programme of preliminary 
spade work is itself formidable enough, but it can- 
not be shirked ; and it is rendered still more formid- 
able when it is noticed, as Prof. Ross points out, 

‘“ that any established policy which affects persons 
favourably or unfavourably will be antigipated and 
= = will modify behaviour and the social scientist or 

a _ legislator must anticipate the anticipations.’’* The 
— com parison of the above rival nfethods really involves 
the same considerations that had cropped up in con- 
| son wih the old rivalry between the doctrine of 
eer RANEA > and utility discussed by Austin’ and 
they still ay their final solution by the synthetic 
E pħi Taa that is to come. The Historical 
nà Com- and id C mparative methods serve only to enlarge the 
— "scope ope ou re pee method — 
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ing for a broader kind cf statistics based on legal 
history, comparative law and legal ethnology ; for, 
according to their legal theory, the facts of human, 


t.e., social, life are not detached points in space 


but are expressions of a unified historical’ process 
running in a continuous line through ages, and the 
inner rationality of this process necessary to be 
apprehended for the practical purpose of legislation 
becomes discernible only by a comprehensive 


examination and collation of its operations through 


long periods of time. The ascertainment of this 
necessary principle of rationality must be made by 
historical and comparative studies (which afford 
vicarious experience) of social and tegal institutions 
and their effects and causes supplemented by legal 
ethnology which is peculiarly serviceable for restor- 
ing missing pages of history and for understanding 
thè ethnic soul which constitutes the material on 
which legislation has got to operate for its desired 
results. 

As regards the method of experiment which, 
added to that of anticipation referred to above, makes 
up the doctrine or mehod of pragmatism which is 
faveured in Anglo-America and which I have dis- 
cussed in a previous lecture, Prof. Kocourek 
deprecates it for its want of strict observance of the 
conditions of scientific observation and besides 
remarks that “ mankind does not possess such 
reserves of spiritual force that it can afford to 
squander its energies in attaining at a loss what can 
be acquired with profit.’ t 





— 1See Lecture VIII. 
22, 
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ama You will perceive that neither the Analytical 
of the . - - s 

Analytica! POr the Comparative and Historical method presents 
and a definite ideal or end which is certainly the chiet 
arc: determining element in the choice of methods. 
tive) Neither of them does afford a test by which we can 


methods; yecognise an improvement of conditions. The 

‘aha Critical or Philosophical method professes to supply 

Philosophi- this desideratum and proposes to fashion the method 

es method. after, or with a view to, the ideal. ‘The * utility’ 

of the Analytical theory is not only vague but it is 

vitiated by its igdiyidualistic tendency to sacrifice 

oy crush the numerically weaker interests, t.e., of 

the minority. The Historical theory or method 1s 

negative in character being directed more towards 

| prevention of mistakes than towards upraising the 

es society to a higher ideal; for it regards such an 

— ideal (beyond what is reached naturally by the 

— agency of the historical and environmeytal forces) 

+ Pe as unattainable. The modern Philosophical schools 

— — = Offer Culture or Liberty as the ideal ; and subordinat- 

eee ing ‘method to the ideal, woultl accept any method 

— 

oth 


























one 

Bee = proposed by the Analytical or Comparative theories 
aa _ Iudging, choosing and applying the same in the light, 

| — ad towards the attainment, of that ideal or end. 
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phical theory and method of setting up a high ideal 
for the upraising of the society. It compromises 
with the Positivists and the Historical (the Compara- 
tive and Ethnological) schools by holding that the” 
ideal set up for the direction and guidance of the 
legislative method should be such as is suited to the 
actualities of life (contra—Metaphysical and Formal 
schools), 2.e., the social circumstances, interests and 
aspirations of the time. 

There is no longer any difference between the 
philosophical and the scientific schools regarding 
the necessity and import: nce of experience (by 
which term is included every data includipg those 
of statistics, legal history, comparative biological, 
social and legal sciences and legal ethnology). 
But there are yet differences and good deal of un- 
certainty regarding the mode or spirit in which these 
facts and experiences must be handled for the purpose 
of framing suitable laws in view of them. There 
is, for instance, yet a conflict of views regarding the 
cardinal point, viz.,show must legislation deal with 
the conflict of interests between classes and indivi- 
duals or between either and the Society ; whether the 
higher interest must wholly override the other or 
should there be a compromise attempted by law; 
and then again, how should these conflicting.interests 
be valued for the purposes either of selection and 
preferential protection of the higher interest, or of 
compromise and adjustment of both through legisla- 
tion. The Neo-Hegelian may probably set a higher 
value on the ideal or higher interest and agree to the 
forcible suppression of the lesser interest for the 


Uncertainty * 
and conflict 
of legal 
theory 
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the mode 

or spirit 
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regulated by 
legislation. 
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evolution in support of his position.’ Jhering on 
behalf of the Sociological school on the other side 
would seek to improve upon the natural method of 
‘struggle and conquest (involving cruelty and blood- 
shed) by adopting an realise. course of peaceful 
compromise of interests as the method of legislation. 


— Conversely, the Sociological school will be more in— 
ae clined dogmatically to prefer the social (or State's) 
S — interest as necessarily the higher, having a superior 
SS a claim than individual or class interests to legislative 
ee — = support; but the Philosophical schools, especially the 
— Neo-Kantian, would be more inclined to be less 
aaa dogmatic about it and to put all kinds of interests 
: E: equally to the test of tbeir ideals and prefer only 
Pee those which under the circumstances are decided or 
a s = supposed to further the cause of that ideal irrespec- 
ae tive of their individual or social character. 

a 


— Impossi- It is clear however that no general Tegal theory 
= bilityefa cCoyering all ultimate and mediate ends and the 
= proper steps for their attainment can be enunciated 
for the regulation of legislative method which must 
ay itself to the variety of problems as they arise 
for determination. To posit the possibility of such 
a theory involves the same mistake as the old theory 
— of Natural Law itself. In fact the principles of 
leg egislation should have some flexibility to render 
y — pc — ble their adaptation to a variety of circumstances 
and ends. 2 But absence of legal theory altogether, 
to gu ie te ae and to supply him with 
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proper tests in the Selection of his ideals, ends and 
methods will be disastrous. ‘The legislator must 
be allowed some discretion in fixing his policy and 
method but there must be well considered juristic 
theories to help him ou: of the confusion arising out 
of a heterogeneity of ends and methods by pointing 
out the correct principles of selection. ‘Take, for 
instance, some of the broad questions discussed 1n 
Prof. Jethro Brown’s “* Underlying Principles of 
Legislation ° ;—1. The enforcement of morality in 
society. 2. Legislative or oovernmental philan- 
thropy. 3. Class legislations. 4. Trade and 
industrial competition. 5. The institution of 
property. 6. The individual's rights relating to 
life, liberty, marriage and work, and opportunity 
or facility for a career according to his talents and 
also to do his duty according to his own conscience. 
The legislator who has high moral ideals will 
naturally be eager for active legislation in further- 
ance of the first in the shape of puritanic measures 
penalising for instatice all sorts of intemperance or 
sexual licence ; one with large sympathies will be 
equally eager for extensive legislative measures for 
the relief of the unemployed, the poor, the weak and 
the distressed, providing pensions, insurances, 
relief works, public charities and minimum? scales of 
wages, etc. But too much paternalism in legisla- 
tives method may induce forced morality, hypocrisy, 
secret immorality and evasion of laws in society and 


¥ 


stand in the way of self-determination or liberty of 


individuals. Over-strict state regulation, by law, of 
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and honesty of ideal, produce greater unhappiness in 

society by reducing every individual to the position of 

a state prisoner. A general code of compulsory moral- 

ity may not suit all characters and situations,—miay 

not be even good for all; much should be left to in- 

dividual judgment. Fear of punishment ìs not always 

x the best, perhaps it is the worst, mode of moralisation 
of the individual. It may be useful or necessary for 
abnormal or ill-developed characters like dipsoma- 





















Ẹ À niacs, idiots, or children, not so much for normal 
— adults. Conversely excess of maternalism in legisla- 
oe a tion may encourage idleness and discourage self-help 
"ei and self-reliance. No one can deny the use of class 
— x legislations (for the benefit of classes put under dis- 

advantage through economic conditions) but there 1s 
Be: * danger of bringing on opposite evils rendering tresh 
— class legislations necessary tor turning the balance. 
— eee ene The medieval Statutes of Labourers, the, Statute “ol 


| SER certain Apprentices of the Elizabethan Age and the Corn 
: a Laws in the 19th century were class legislations in 
the interests of the upper classes, e.g., the masters 
and the landlords ; and they had to i followed up 
again by the Fantary legislations and repeal of the» 
a der I laws in the interests of the masses. The question 
te Des! t mode of regulation of trade and industrial 
competidio 1 has been a formidable problem for juristic 
theori ries regarding legislative policy and method. 
ompetition is — as a condition of progressand 
iust e encou ag ed and at the same time it must 
| —— ed, J t encourages effort in self-interest, 
7 and im nprove s the quality of commodities ; 
leads t — vt ee and prac- 
; monop ) pppeerot eftost 
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n K 
and materials, and when not regulated by law., 
becomes cruel and vindictive. The ordinary legis- 
lative methods of ) legal contre ) d inistrativę 
s of (a) legal control, (b) administrative Legal 


control, and (c) public ownership of trades and indus- control, ad- 
ministrative 
control and 
their defects ; the public.or the injured parties may public 


be too apathetic (and they find it too troublesome or °Y"*T"P 
expensive) to seek the remedies of legal control ; the 


tries, for the moralisation of competition, have each 


administrative control involves fresh burdens on the 
state, multiplication of officials and perhaps fresh 
taxation for costs. Pyblic owsership of trades and 
industries (as proposed by socialists and communists) 
will moralise competition out of existence altogether 

and thus deprive the society of its benefits. The 

recent combinations of capital in the ‘shape of 

~ Trusts ™ are causing great anxiety. Their cruel qrasig 
exploitation of the producers and employees by 

dictating selfish terms which (in the absence of other 

competing purchasers or employers in the field) can- 

not be refused, and of the public (consumers) who 

have got to submit” to any price they might choose 

to fix for their commodities, gnd their merciless 

method of underselling and running down compe- 

titors in trade and industry with the help of their 

superior capital and staying power, have become a 

serious matter urgently calling for the infervention 

of Law. They have no doubt immensely contri- 5 
bad to industrial economy and efficiency and are 8* 
capable of rendering incalculable service if they are n 
animated by noble aims and pursue wise methods ; 
but how can legislation solve the problem? To  ž 
suppress them altogether by legislation, e.g., by  ă 
declaring them illegal, or by public ownership  ě 
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of trusts, would be to dtprive the society 
of their advantages and involve the destruction 
of individual enterprise. Kohler’s proposal, viz., 
to take advantage of economic laws and permit 
withdrawal of shareholders and their capitals from 
trusts at their will, is one that would encourage 
3 breach of faith and contract, and revolutionise ‘the 
company and corporation laws and institutions. 
In fact the evils of competition will come back in 
ever new and interminable forms so long as the bulk 
of the society is npt,animated with a higher idea! 
of honesty, good will and sympathy and disinter- 
The neces- — agtednesss or in other words, does not develop what 








sonia has been described as the ‘‘ reality ° of ‘‘ public 

public or will’ or-‘‘ social will.’ Tt all depends upon the 
_ west will yealisation of this which is the highest ideal of all 
fae human effort, of all morality and law and legisla- 
— tion: and which, once realised, renders the accom- 
bi ae plishment of all the rest not only easy but as a matter 
ee of course. All communistic and socialistic or 
— Bolshevie schemes must depend? for their success 
Brits on this (i.e., the realisation of “* the public or social 
. oes will ” by the individuals) ; without which, the result 
Rett = of the adoption of such schemes will be this, that 
the necessary impetus for individual activity, enter- 











| | « culture ’’ secured by the institution of 
L property and competition will be taken away from 
~~ the society without a sufficiently compensatag 


iasacters ; and their practical services to 
1 societies and states consist in forcibly 
he latter an ideal and pointing out 
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their present deficienties, as well as in exposing the 
dangers (as in present Russia) of thrusting in ideals 
too high for the societies or individuals who are yet 
insufficiently developed in moral and intellectual 
attainments to profit by them. 
The subject of the natural rights of the indivi- 
dual and the proper legislative policy and method 
with regard to them has been debated threadbare in 
legal theories. From the doctrine of Natural Law 
and the paramountey of the natural rights of the 
individual (countenanced by it, and supported by the 
individualistic theory of social contract and the 
mechanical conception of the society) at one pole to 
the sociological doctrine of the society as the origin 
and creator of all individual interests and rights, 
which must accordingly be relative and subordinated 
to the social needs and interests, at the other, we 
have a whple gamut of juristic theories which need 
not be repeated again in detail. Most of them 
attempt some sort of reconciliation or mutual accom- 
modation in the shape of balancing of rights and 
interests. The individual's right to life for instance 
raises the problem of the desirability or propriety of 
capital sentence. His right to liberty calls for a 
discussion on the institution of slavery ; the right to 
marry and have a family life brings up the questions 
of endogamy and exogamy, eugenics, marriage of 
pleysically and morally unfit persons (as well as the 
compulsory marriage of those who may desire to 
remain, or are expected to be more useful to society 
by remaining, unmarried and devoted to scientific 


spiritual or patriotic pursuits). The right to pro- 


perty (i.e., individual property, and the converse 
23 — 
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i claim of the individual to have a share in all pro- 
perty) has already been examined. The right to 
work as one wishes, contracts or agrees was 
debated in the factory legislations. The right 
to demand or get work and employment as 

| well as proper and equal facilities (for persons irres- 
— pective of position, rank or wéalth, provided they 
have talents or merit) for the highest careers has 
become a cause for complaint and a subject of 

* serious anxiety in all societies overridden by un- 
| employment of the poorer classes and the privileges 
3 and vested rights of the upper or higher. The 
question: is what legislative policy or method should 
be adopted for dealing with these problems? Then 
be again what degree of liberty should be allowed to the 
individual to do what, according to his conscience, 
seems to be his moral duty although it transgresses 
the law, supposing the law is really defective and 
lower in its standard than the conception of moral 
law entertained by the individual? That is a 
penon which perhaps exercisés and troubles many 

= of the foremost thinkers and patriots as well as the 

: iore here in India in the present day. The pro- 
— sarin of the:proper adjustment of capital and labour 
en — getting keener and keener every day in these days 
— f strikés and dislocations of trades and industries 
ay bro ught about by them. This is how the question of 
legislative icy © and method has — an — 
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tive attitudes in this and in the matter of 
legislation. So long as legislation had not taken 

up its present position as the chief law-making 

organ of civilised societies the judges used to 

exercise, in practice if not in theory, the powers 

of judicial legislation more extensively than it is 

now possible for them. The ‘Themistes’ of the Judicial 
ancient hero-kings, were real sources of law al- — 
though they were supposed, or presumed to be, in hero-kings 
accordance to unwritten customary principles. The E 
divine inspiration would be claimed in support of the 

judicial authority to justify their acceptance as good 

laws. But as soon as a general fund of legal prfn- 

ciples (in the shape of legislation—statutes or a 
code—well developed by interpretations, or a suff- 

ciently comprehensive body of precedents embody- 

ing the principles of customary and common law, 

of both) came to be well ascertained and available to 

the public, the method of judicial decisions was 

reduced to what may be called the scholastic or 
dialectic method whach, with characteristic forma- The formal- 
lism, allowed but little freedom of action to the — 
judges whose function was praetically limited to deductive 
the formal or logical application of the pre-existing —— 
general rule of law within which the particular case 
in hand could naturally, or by ingenious fiction, be 
brought as the second or minor premise in a 
syllagism. Of course it is necessary for a juristic 
theory that insists upon the formal or deductive 
method of administration of justice to assume that — 
the pre-existing fund of legal principles and rules is of this — 
capable of covering every future question of litigated methods 
sight and justice ; and provided, and so long as, that =e 
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assumption is well founded there can be no just 
ground for resiling from the theory that judges should 
not be allowed to depart from those principles and 
rules at their option and make divergent and conflict- 
ing legal decisions (as different Judges may have 
different views of justice) dangerously shaking the 
certainty and uniformity of the law which are its 
greatest and most essential elements or attributes. 
Freedom of judicial decision may also give rise to 
corruption. In England and America, where judicial 
| decisions of the hyghest courts are authoritative and 
| binding as precedents,* the effect of the free exercise 
| of judicial discretion will be still more dangerous, 
being not limited to the decision of the particular 
case itself ; and accordingly the systematic or deduc- 
tive method has been in vogue in these countries. 


{In modern times, since the clash of the older legal 


ga _ principles and the growing needs of justyce (amidst 
the complexities of relatious introduced by the 
| enormous. advances, of form and method, in com- 
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. q € 
readjust the relatione of individuals and classes by ° 


legislations controlling contracts and contractual 
rights and liabilities), a new juristic theory of free The newly 
judicial decision has come to be preached with great —— 
earnestness which goes to the opposite extreme and tes aia 
demands that the judge should be allowed freely to decision. 
use his subjective sense of justice ın deciding legal 

y even to disregard a 

statute whenever, although unambiguous and fully 
covering the case, it does not satisfy the demands of 

justice. Such a procedure however, although very 

forcibly advocated by Fuchs, can scarcely be admit- 

ted, for the reasons explained above, in England and 
America ; and even in the other cOuntries it would 

be objectionable for its tendency to create uncertainty 

and corruption in the administration of law in the 

courts. The third or sociological method, which The Sociolo- 
has a much larger number of adherents in the pre- gical 

sent day than the other two (notably Geny, who may — 

be said to be its founder, Ehrlich and otbers) 

admits, in general, the urgency of the necessity and 

the cogency of reasoning in support of the second 

view, but would nevertheless discourage the judge’s 

open disregard of the pre-established statutory and 

other legal principles except after a critical balancing 

of the subjective sense of justice of the judge and the 

objective legal order of the society. The evil effects 

of the frustration of substantial and real justice, due 

to blind adherence to a theoretically perfect statute am 
or principle of unwritten law, in the decision of a — fe 
concrete case must be balanced with the evils of — — 
uncertainty arising from the departure from the m] A 
letter or principle of a pre-existing but ill-suited law. == ® 
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>- They ought to be weighed against each other and 
the —— must regulate his procedure accordingly. 


| — That the utmost certainty and uniformity, t.e., 
Eia. the unresilability of law like that of the — — 


| external nature (although it is in certain respects 
| a theoretically most desirable state of things in 
| society and in administration of justice), is in fact 
| unattainable except at the cost of justice itself, 
k becomes clear as soon as society is recognised as a 
| living and growing entity. The conflict of the 
| demands of justice suited in each case to its peculiar 
| a conditions and circumstances and those of certainty, 
| uniformity and publicity in law, as noticed in con- 
| nection with the question of judicial freedom in 
general, also affects the cognate question of judicial 
ae freedom in the interpretation of statutes. Here also 
— = Considerable, we may say almost unlimited, latitude 
See lineal ia used to be given to lawyers and judges in the mattér 
= earlytimes. Of ‘interpretatio’ in early times in Rome and also in 
England; and there, as in Rome, the legal develop- 
ment in both its departments of common law (includ- 
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E nS ing statute law) and | equity is to a great extent attri- 
=_= butabletoit. The question however as to the limita- 
= fions of judicial power in these matters has become 


acute in the continent of Europe since the law 
on stereotyped and immobile after the conti- 
— — The Natural Law Schools of the 18th 
ye in pedang with their — juristic 


! iph Sai be E and good for all times. 
also the growing | Jemeni: of the masses 
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. > . , 
for written and complete statutory guarantees of 
their natural rights, especially in Germany and 
France ; and now, as soon as a complete codification ‘ Genuine’ 
: — t — interpreta- 
was made, both juristic theory (of Nature) as well as , sae 
pular sentiment came logically to subseribe to the ported by 
Po} gıcally 
canon of “‘ genuine ™ judicial interpretation of — 
=o ; 
statutes, 7.e., interpretation confined to the letter of of Nature ° 
the statutory rules, without liberty to the judges to end popular 
MEX pip — a 5 sentiment. 
add to or restrict its meaning or scope.. Such liberty 
was deemed unnecessary as well as mischievous ; 
unnecessary because the code was perfect, and mis- 
chievous because any departure from the statutery 
rules would certainly be unjust and imperfect and 
besides would give rise to corruption as well as 
uncertainty and insecurity of rights. | 
The Historical School, no doubt, repudiated the — 
Law of Nature and distrusted the code formed after the Histori- 
it. Legab principles, according to them, are not to ¢! School 
be made, i.e., by legislation, but discovered by the ra of the 
ade, v.€., DY legis ’ . cA maa) older genera- 
history of the law. _ But that school (with some in- tion of 
congruity, it must be said, to their legal theory) so E2sushand 
: - : | American 
glorified the Roman Law (which they had made a lawyers. — 
subject of special and passionate study) as to 
e. . * . j 
regard its principles to be almost as complete 
and perfect for all classes or societies as the 
y a l 
Natural Law schools regarded the Natural Law 
and the codes formed after it. The English 
and American lawyers (of the Natural Law 


School)! imbibed the same devotion and admiration 
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li.e., of the Blackstone groove. The German Historical School — 
later on taught the English and Anglo-American lawyers to respect | 
the principles of common law as the spontaneous and natural (and ue * =e * 


s — — J —* S. 

i < m 
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for the English Common Law. Thus the result was 
that inspite of the widest differences in their respec- 
tive juristic theories the Rationalistic and Meta- 
physical schools of Law of Nature, the Historical 
School and the earlier Analytical School (which 
included the English and Anglo-American lawyers 


esa. of the older type), all of —— came to support the 
view that the Judges had no liberty in the matter 
> of the administration of the law, and that they must 


be limited to a course of deduction of rules from 
the perfect pre-existing lawe (either a code or the 
~ Reman Law or the English Common Law) for the 
= decision’ of particular cases and to a course of 
ae ‘genuine ` interpretation for the purposes of such 
deduction. 
















Bears mae . The English Analytical School, after it had 
= view shaken off the ‘ Natural Law’ groove of thought, 
a 
schol. the other hand it had never countenanced the view of 
ae the Historical School regarding the utter inefficacy 

= of legislation. There must be gaps, according to this 

a 4 e, School, however careful a legislative effort may be ; 
— ands no code can provide for all future situations and 
contingencies. The Common Law (or customary legal 

— — rinciples) also was not perfect; and so the judges 

— mus ist not be limited simply to a course of deduction 

a — agic | but should also use discretion, at least to 

p the omissions and deficiencies by evolving 


P 


ceased to subscribe to the creed of a per fect code ; on` 
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suitable new legal jSrinciples,t as required for the 


purposes of justice in concrete cases which are not 
wholly or adequately covered by existing statutes 


and the established common law and equity in Eng- 
land. The Natural Law Schools and the Historical 
School did not distinguish between the finding of the 
rule and its interpretation for the purposes of its 
application in judicial practice and would confine 
both to a simple process of deduction from pre- 
established codes or principles which are assumed to 
be perfect and complete. The „Analytical School 
would allow less latitude in the interpretation qf a 
statute than in the finding of the law. Wrth regard 
to matters clearly covered by the statute they would 
follow the deductive method insisting upon certainty 
and uniformity and genuine interpretation with the 
same rigour as the Natural Law and Historical 
Schools; but where new cases crop up not exactly 
coming within the scope and purview of the pre- 
established statutory and unwritten legal rules and 
principles (a possibility which they admit in con- 
trast with the others), they allgw the judges a fair 
degree of latitude and freedom in the exercise of their 
subjective sense of justice. 

The interpretation of statutory rules may be 
sometimes fixed by the law itself in the“shape of 
clauses or separate acts prescribing the meanings of 
legat terms and phrases or the mode of applica- 
tion of legal rules. Here law comes to include 
the rules of interpretation and to stand as inter- 
* 1 Technically called principles of justice, equity and good conscience. 


24 


2 e 


ees ee 


Allosys 
liberty and 
discretion 
to the judge 
to fill up 
gaps and 
deficiencies in 
the existing 
Law. 

o 
And draws 
a distinction 
between the. 
finding of 
the rule 
and its 
interpreta- 
tion, allow- 
ing greater 
judicial 
freedom in 
the former 
than in 
the latter. 


Interpreta- 
tion of 
statutory 
rules. 
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a . ° 1 . 
Legal ioter- preted according to the rules. Sometimes there are 
Pre ee’ modes of interpretation fixed by unwritten practice 
Shanti les of interpretation fixed by unwritten practice 
or usual, having itself the force of customary law. In both 
: ek nese cases interpretation ceases really to be interpreta- 
(e bythe tion, but, as a part of the law itself, comes within the 
| ne at first branch of the judicial process, viz., the finding 
all. . r 
ê of the Law. What Holland describes as “legal 
3 D 
i interpretation, either © authentic >° or ‘usual’ is, 
S : ~ properly speaking, not by the judge, but by the Law 
—— eS . 
A itself of its own rules. 
-Judicial Judicial interpretation therefore is really what 
interpreta. ě Holland describes as ‘ doctrinal —resting upon its 
ai“ tion must . . = A 1 ° m ‘ 
3 be doctrinal: intrinsic reasonąbleness.* This may be either (1) 
3 r . -> . - x . 
Ba either gram- oyrammatical, t.e., literal or (2) logical, turning res- 
de matical or < be > P reai a tink Y . P > 5 
— pectively on the ordinary grammatical meaning of the 









language (words and sentences) of the law or on 
the supposed will or intention or object of the legis- 
lator. These two kinds of interpretation, as distin- 


guished from the third, which, as advocated by the 
= Positivistic or Sociological jurists I shall presently 
be s — have been favoured by the earlier theories 


or jurisprudence. «Those more subjectively inclined 


— ‘would be ready to strain the language of the statute 
ject; a to give effect to the evident will of the legislator 
— which, ex hypothesi, is the real source of the law ; 
S whereas “the objective theories would stick to the 
rene = lett er of the law and give to it no other than its 
——— Sram mmatical meaning lest judicial interpretations 
pt t upo Don it at random on mere guesses (as to the will 


— the 5 —— and differently by different 


y 
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judges, should lead’ to want of uniformity and 
certainty in the law. The legislative will (according 
to this view) is only to be determined from the words 
used by the legislator himself ; and it cannot be sub- 
stituted by the wall of the judge putting his own 
interpretation on words that do not ordinarily and 
grammatically bear that construction. We have in 
the decided cases in England and India cautious 
blending of both these (subjective and objective) 
views. ‘There is ardent desire to ascertain the will 
of the legislator behind the stajutg but constant safe- 
guards are insisted on so that the judges may not 
go astray to substitute their own wills for that of the 
law-maker in the name of interpreting and giving 
effect to the latter. 

The Sociological theory of interpretation’ is 
based on the principle that the language as well as 
the will gf the legislator are themselves the expres- 
sion and product of the social forces which create the 
law at the time of the legislation; and the value, 
i.e., the accuracy dnd validity, of the statute would 
therefore be proportionate to the capacity and the 
opportunity (including the available means of infor- 
mation) of the legislator to estimate, focus and 
reflect these forces adequately. The judicial appli- 
cation of the law is correct only if the tfue law of 
the society at the time of the decision is adminis- 
tered in dispensing justice. Hence it follows that 
the judicial interpretation of statutes should be 





1 This corresponds to the Sociological theory af, ‘free decision " 

(as modified by Geny and others) regarding the finding of Law discussed 
above. In fact this is hardly a theory of interpretation, but rather a 
*' application * of the Law discussed velg 


The Sociolo- 
gical theory 
of interpre- 
tation. 
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* sociological, i. e. in view of, or With reference to, the 
social forces themselves (behind the statute or the 
legislator) operating at the time of the decision; so 
that the error or inadequacy of the statute to express 
them (however it might have come in, e.g., either 
through the legislation itself being an inaccurate re- 


š presentation of the social forces that had been in 
The inter- operation at the time, or due to the social forces 
pretation 


shouldbe Having since evolved into different shapes and forms 
not of the under new conditions and necessities some of which 
the legislation itself might have created) may be 
nor of the corrected and made up. Kohler objects to the older 
willofthe methods of judicial interpretation of enacted law 
‘batofthe Which are’either grammatical or logical, t.e., aiming 
| social forces either at the literal construction of the language 
i o thatbespeak of the statute or the finding of the supposed 
— lawatthe will of the legislator; and he exposes the 
time ofthe inadequacy of these methods by an examina- 
tion of the sociological character of legislation 
itself. The legislator’s own will, ideas or inten- 
_ tion, he points out, have only a “small and compara- 
ithe’ = tively minor part in, the legislation ; the thought of 
the legislator as well as the words of the statute are 
independent of his will. The legislator is the pro- 
Loge pal duct of his age, saturated with the notions, ideas 
: a z — and civilisation of the atmosphere surrounding him, 
—— an d his thoughts are accordingly independent of his 
= will. His words also carry meaning fixed by a ng 
hi histories | and sociological process of language-forma- 
on and not dependent upon his choice. Statutes 
ld « — — — y be interpreted as if they were 

ts of the | ponte people containing within 

1 sults of | 7 ani nay nite am s) m ahot social 
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s è n 
labour and hence wèser than the legislator. They = 


are the thoughts of mankind itself and by no means 

those of the individual author. Unlike the words 

of the legislator used in private talk the words used 

in the statute are words expressive of a public 

thought ; and if the words are capable of bearing 

several meanings or thoughts, judicial interpretation 

of the statute for the ascertainment of the right 

meaning or thought becomes an important part of 

judicial duty going much deeper than the finding of 

the grammatical meanings of the words or the will 

or thought of the legislator ; and ‘this is more clear 

when the legislature is composed of severa} indi¥i- 

duals where there is every likelihodtl of the different 

members having different meanings or thoughts in 

their minds while agreeing to the same collocation Kohler's 

of words. According to Kohler there are three view regard- 
— Fe ; ing the 

principles that in order cf their relative importance Proper prin- 

should furnish judicial interpretation of statutes :— ciples of 

(1) the principal consideration in interpreting — 

statutes should be the selection of the meaning 

which is the most reasonable and will produce the 

most beneficial effect; (2) when several mean- 

ings may be possible which are equally reason- 

able and salutary, preference should be given to 

that which will be most consistent with the other 

provisions in the statute and with the rest of the 

law $0 that the whole law of the country may have ; 

an organic unity; and (3) where even this does | 

not suffice to obtain a clear result, it may be proper — 

to refer to the history of social movements, i.e., to — 

enquire into the social needs, objects and purposes, = — 

which were agitating the society at the time of the = Š 


— ea Ae y 2 
t age, A * 
— hex — * J — 
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- legislation and which the statute had in view, for 
the determination of the correct interpretation. 
Interpretations will however change from time to 
time as the social needs, conditions and forces deve- 
lop new phases and forms ; for statutes (as all other 
legal rules) being real!y means for the betterment 
of society, by the fulfilment of its needs, curing of 

. ts diseases and defects and the improvement and 

Interpreta: development of its capacities (and not merely, like 


cis the laws of external nature, statements of unchange- 
eee wih. able sequences, truths or facts relating to the society), 
— — would lose all their value and usefulness if the same 
fer: meaning as suited them excellently to the social 
—— needs and conditions at their inception is continued 
— after these had changed; and in order that inter- 












pretations may change to suit the statutes to their 
= changing conditions, it is desirable that the statutes 
= spu themselves be given a certain elasticity.’ 


ary _As regards the preliminary utterances, declara- 
s — tions in reports or the debates prior to the passage 
| es an Act, Kohler regards them as not of much im- 
t portance (and indeèd as often misleading on account 
— — their involving accidental and personal elemeypts) 
ie BEDE discovering the true meaning of the statute. 
e is views here tally with those of the English. 
— Ani ral yti ical School and prai — eS ——— 
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and style and providing fine scope for free and Koblg’s 

eed tat) ieee —— — _ criticism of 
changing interpretations, his views are decidedly «.. 
against the British methods of narrow interpretation interpreta- 
tion ` and 
er | * wooden 
which, he says, for their strange and repellent statutes’ 
phraseology, would fail to enter into the conscious of the 


: Britis! 
memory of the people and become part and parcel 
À i = courts and @ 
of the popular mind and would retard the legal legislature 


education of the people. 


and ““ wooden °  ‘‘school-masterly’’ statutes 


The application of the lay, which represents The applica- 
the third step in the judicial process (after the finding * ile 
> . : ° > - ž - Uaw. 
of the rule and its interpretation) has no jusistic im- .. 

3 7 2 View of the 
portance in the theory of the Natural Law or of the Law of 
Historical jurists. The whole process is- formal, lpia = 
— z - istorica! 
deductive or mechanical. The judge has no inde- sSehools 
pendent voice or discretion throughout the proce- reduces 
dure ; he kas only to know the whole law (which is PRS 
assumed to be perfectly pre-established) and to find tive process. 
out of it the appropriate rule (that must be there) for According 

Sas . — — to the Analy- 
every case that turns-up for decision, give it its aceur- | 
` : here — tical School 
ate interpretation and apply it iyrespective of Conse- application 
quences. The Analytical school, by its admission — 
— Involves * 
that the law is imperfect and capable of Judicial jay-making 
development, attaches greater importance to the in the case 


application of the law, which thus becomes ‘hot mere- ob gape: i 
ly deduction and logic but a matter of discretion as So ee ae 









wel involving law-making at least in case of gaps. of the Social- 
The application of law to concrete cases, which was Philosophical gee 
hitherto subordinated to the finding and interpre- — 
tation of the law in juristic theory has, however, that law 
come to be regarded as the most important of the — 
puree —— functions by the Socal PENO ai phical: but on 
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eee (e.g., the Social-Utilitarians’ Neo-Kantians and 
— Neo-Hegelians) and Sociological jurists ; for accord- 
revolution- ing to them law is not an end in itself but only a 
—— means to concrete justice which is the end. Now 
and raises as soon as this view is adopted as the correct legal 
—— principle in the administration of justice the 
oa position juristic method governing the finding of the law 
of greater and its interpretation would be wholly revolu- 
her tionised, and it would favour flexibility in law and 
findingof judicial freedom in the manipulation of Law to an 
| ‘ea extent far in excess of the grthodox principles and 
pretation. Method of the Natural Law or the Historical and 


_ ‘The three (eyen of) the Analytical Schools. 


~. methods — TA i 
| recognised Thus we now have in the juristic theories three 
| in our methods: for the judicial finding of the law for its 
__ æy: application in concrete cases :—(I) Deduction favour 
‘4, Deductie @PP!1cation in concrete cases :—(I) Deduction favour- 
~- method ed by the theory of Natural Law and the German 


_ Rationalists Historical School and adopted in generalepractice in 
and the : 
de Germany, (II) The opposite extreme method of deve- 
loping the premises of the law in accordance -with 
some definite theory (e.g., of ‘ justice,’ or ‘ culture ’ 
as formulated respectively by Stammler and 
Kohler) as to the end of law or as to the relation 
of individual and social interests (as conceived “by 
_ the Sociological schools) and (III) The cautious and 
3hiloso More practical method of developing the legal pre- 
— — _ mises only in cases where such development is 
ice ae e urgently needed—e.g., in case of gaps—and evtn in 
e i ae © such cases proceeding by the light of experience or 
din é anticipation of the actual results of the introduction 
— of the rule. This last method 
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(somewhat similar fo the corresponding method of ° 
legislation) is called the Pragmatic method! and al- 
though it is decried as unscientific on account of 

the absence of any legal sheory to guide the advance 

hike the Social-Philosophical and Sociological 
method (IT) referred to above, is sociologically use- 

ful; it is in vogue in England and sometimes in és 
America. The position in America has become very The | 
anomalous and acute en account of the clashing of — 
the old and new ideas on the subject in judicial things in 
and professional circles. Juristig opinion has til] America. 
lately been very conservative and chary in the matger 

of freedom of judicial legislation due to the legal 
instincts (especially of the older members) having 

been largely moulded on principles borrowed from 

the “ Law of Nature’ and the (German) Historical 

Schools both of which, as we have seen, inculcated 

the doctrime of a perfect body of pre-existing legal 
principles and left no room for judicial departures og 
from, or improvements upon, them. Their ‘‘ Black- — 
stone ’’ which was in those early days something like The = 
the juridical ‘ Bible’ of the young law student orthodox = 


stimulated the same attitude. With these instincts —— ae a 
they would often offer strong opposition even to. judicial as age 
legislative interventions for effecting change in the — = 
time-honoured principles of Natural Law (identified interference 
_ by th them with the English Common Law) (e.g., as to with the 
the 3 by acredness of individual freedom or i ae sot 
etc.) to s suit them to the modern social needs ; ; and Common — 
stitutions of the states putting y rigid ar — — 
— — — — = 


— —— — * Saas — — 
EA criticism Tot this method d by Kocourek — above. — 
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Besides, the 
strict 
constitution 
of the 
American 
States ham- 
pered legis- 
lation. 

Per contra 
in England, 
where 

the legis- 
lature was 
omnipotent. 


Austin’s 
support of 
judicial 
legislature 
checked the 
older ideas 
favoured by 
Blackstone. 


and cannot make new laws. 
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explicit limitations on legislative powers would 
often render their opposition formidable and serious- 
ly hamper the amelioration of law by regular legis- 
lation. There was no such difficulty in England 
and judicial conservatism did not prove as great an 
obstacle to the growth and development of law as 
in America due to the unquestioned omnipotence of 
the British Parliament in the matter of introducing 
changes by legislation whenever such changes were 
necessary. Nor are the judges of England now-a- 
days so much carried away hy the old English view 
(supported by the Natural Law and EROE 
theories „of law) as to the limitations of judicial 
power against which the indigenous (Analytical) 
theory as developed by Austin offered an effective 
opposition and check.’ The result was that while 
in England the legislature as well as the judges were, 
in theory as well as in practice, more alive to, afd 
ready for, filling up the gaps and even making 
changes in the law when necessary,’ and, however 


A 


194 





1See Austin’s refutation af Blackstone's idea that judges do not 
Holland’s Jurisprudence, Ch. V. 

= 2Holland in bis excellent text book (Ch. XVIII) regards ‘*the 

application: of Law’ as constituting the whole judicial process which 


~ 


— 


“a — besides the determination of the appropriate ‘forum,’ the 
y — of 


the ‘lex’ and its ‘ interpretation.” He however there deals 
the question of the finding of the law mainly from the point 
view of private international law; but elsewhere (Ch. V) he con- 


—— — — Get his view may be taken as representative of the modern 


——— = 


Engli: — School) that the courts in all countries have a 
| sary yer to a certain extent of making rules for cases not 
ed or previously ; and eyen of modifying existing laws from 
time imorder to carry out the current ideas of what is equitable 
hem hd the changing needs of society. The judicial addition 
— Hy he points —— is —— — an 
* — — — 


— 2, 
at : 


— 
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. 

cautious and hesitateng their actual steps in that 
direction might be, bringing it abreast of the social 
evolution, the popular clamour for concrete justice 
and legislative and judicial intervention for the 
creation of better laws (for the purposes of justice 
according to the acute social necessities of the pre- 
sent day) was throughout insufficiently attended to 
and even thwarted by the Legislature and still more 
by the Bench and the Bar in America. So long as 
the glamour of the theory of Qatural Law and Natural 
rights of the indiv idual (borrowg ed from England’ but 
more directly from Fi ance?) continued anabated in 
the young American States that owed to it their free- 
dom together with their reverencé for the Common 
Law, it was difficult to have any other principle or 
theory of judicial method recognised in juristic circles 
except that countenanced by the Law of Nature or 
the Historical Schools. The very fact that schools 
so openly antagonistic in other crucial points as 
these two were at one regarding the proper scope and 
method of administfation of justice must have also 
weighed very strongly *o incline the American legal 
opinion in their favour. It is only recently that the 
evils of conservatism in law have come to be felt by 
lawyers in America as ‘oo great to be ignored and a 
band of younger sociologists and jurists has taken up 
the cause of free judicial decision in support of 








mercantile cases. Judicial decisions do not rest on Logic alone. 


(See also Vinogradoff, Historical Jurisprudence—Introduction—“* Law- 


and Logic. ") 

l i.e., the Common Law principles of freedom, ° 

2 For the juristic ideas that prevailed in the era preceding the 
French Revolution, see preceding Lecture II. 
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Fuchs, Geny and others. Numerous decided cases 
are being held up for ridicule and criticism and the 
grave injustice of these cases caused through the 
uncritical and dogmatic conservatism of the judges is 
being pointed out to impress upon the society the 
mistake of the orthodox judicial theory and practice ; 
and as a result of their efforts the tide seems to have 
turned and pragmatic efforts are recently coming to 
be made for the reconciliaticn of theoretic and con- 
erete justice by the Legislature as well as by the 


Bench. 

SETA Coming, last of"all, to the theories of legal 
legal pufiishment, we know how in the older days it was 
punishment. fixed on the poplar principle or spirit of private 

revenge or retaliation. This principle or spirit had 
Principle of tO be humoured (while its rigour and uncertainty 
private had to be subdued) so that the punishment fixed by 

Sis a So the law might be acceptable to the community antl 

——— to the aggrieved individual as a better and more 
~~~ satisfactory substitute for their crude natural 
—— remedies. Sir Henry Sumner Mainet familiarised us 
— = here in India with the ancient history of the process 















e by which legal remellies began to take up the place 
-of private revenge first by accepting its standard (at 
* ee in part) while reducing its bitterness, un- 
sa Anty 30 unreasoning passions and partiality. 
] e he Ave > learnt from him how the function of the 
V was — in fact and latterly as a legal 
a ta — an arbitrator voluntarily chosen by 
5 parties ; pea. the ‘ sacramentum ’ — 


k's — VII). Early History of 
gay of Roman Law. e 
eee * — * 
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. 
was the stake forfeited to the state by the losing Principle of 
party was regarded as the reward or remuneration 47?"#4°?- 
for the services of the state as arbitrator. In ex- 
plaining how the amount fixed as the stake came to 
be reduced! in course of time, as also how the fune- 
tion of the arbitrator came to be assigned to persons 
appointed by the state instead of men chosen by the 
parties, Maine offers the generally accepted theory 
that, as the law developed with the social organisation 
and the strengthening of the central authority of the 
state, the usages (e.g., of leaving wrongs to the arbi- 
tration of the communfty or the state and of abiding 
by the remedies proposed and enforced by, the afbi- 
trator) which were first voluntarily submitted to by 
the individuals for their palpable usefulness and 
advantage came afterwards to be compulsory and 
consolidated into law.” Similar theoretical reasons® 
will account for the expansion of the law of crimes 
and the gradual and progressive inclusion of what 
had in earlier days been regarded only as private 
wrongs (to be remedied in civil litigations by 
damages awarded to the wronged igdividuals) into 
the list of crimes against the “‘peace’ of the king 





1 Cf. the two talents of gold, depicted as the stake in the Homeric 
trial scene (see Iliad, E. 497-508), and described by Homer as moulded 
by the mythological god Hephaestes into Achilles’ shield, with the trifling 3 
amoupt demanded later on as sacramentum in the Roman Actio — 
Sacramenti. . ; makes 

2 And the ‘ stakes" and ‘fees’ instead of being real, became 
‘ formal.” . 

3 i.e., greater consolidation of tke state and extension of the scope 
and number of ` public interests.” What was origimally regarded as 
a tort comes down to be considered as a crime, i.e., an infringement of 
the “ King’s peace "’ or an offence against the state. 
















The theory 
of retalia- 
tion, 

its two 
forms — 


(a) natural 
reaction, 
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or the state calling for punighment. With this 
development of the law of crimes there was also 
development in the theory of punishment also. The 
theory of retaliation or retribution of the wronged 
party (now the state) held by the classical schools 
and penal statutes or codes was not indeed given 
up. It however took two distinguishable forms. (a) 
One was that of the natural reaction of a violated law 
irrespective of any consideration of reparation or 
compensation for injury. Punishment was in this 
view the natural, certain and almost mechanical res- 
popse or retribution of law to the violation of its 
sacredness or majesty. It was the positive and equal 
evil rebounding from the law due to the impact of the 
evil that the criminal hurled against the law by his 
act,—the prototype of the principle of mechanical 
impact or of the ancient principle of equal private 
retaliation (eye for eye or tooth for tooth). (b) The 
other was that of cure or compensation, or restora- 
tion of harmony of the state, by setting right the in- 
jury or disturbance of equilibrium caused by the 
crime. After this,,there developed (c) the further 
juristic theory of prevention. Not only must the 
theory of punishment look to the upholding of the 
majesty of the law by the natural retribution, retalia- 
tion or reaction against violent impacts against it, or 
to the reparation of the injuries caused thereby to the 


society, but also to their prevention by precautionary 


— measures, viz., by fixing punishments which should 


= operate as salutary deterrents to the criminals in 
—— 


ive. The older juristic theories were thus Hmited to 
me three principles of prevention, cure or retalia- 
Sociological schools headed by. Jhering 
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. 
have however evolved a newer theory that punish- 
ments should be adjusted not to the crime but to the 
criminal, —i.e., should be looked at not as ends but 
as means to social ends—with reference to the future 
rather than to the past. This theory vetoes the prin- 
ciple of cure and retaliation or retribution but is akin 
to the theory of prevention. It is however an 
advance upon the theory of prevention in its broader 
social outlook and scientific foresight. The modern 
science of Criminology has taken up this line of 
thought and has been recently developing in rapid 
strides.* Criminal Psychology also, especially with 
reference to the operation of the psychological laws 
of conscious imitation and subconscious assimilation 
in the development of criminal mentality and 
tendencies, has been developed immensely by Gabriel 
Tarde (b.1843)? and others. These modern Sociolo- 
gical biglogical and psychological—presentations 
rake up afresh the old doubts and disputes regarding 
man’s (here the criminal’s) freedom of will and his 
consequent responsibility for crimes ; and the modern 
scientific view has in fact revolutiortised the theory 
of punishment. Are crimes and criminals social 
products of environmental (historical and racial) 
i.e., of physical, physiological and ethnological 








> 

1 Under the capable leadership of comparative ethnological and 
anthropological investigators like Ferri (b. 1856), Liszt (b. 1851), Hamel, 
Finger (b. 1858), Lilienthal (b. 1853), Aschaffenburg, Garofalo, Sighele, 
Karl Stoos (b. 1849), Lammash (b. 1853), and others. 

2 Together with many amongst those above named, "he has had other 
followers and co-workers in the field like Kreuse, Wahlberg, Havelock 
£llis, Hansgross, besides the great Italian Lombroso. 
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forces? If so, should not the*criminal be looked 
upon as an object of pity, and should not the punish- 
ment of law (for crimes) therefore assume the charac- 
ter of medical treatment of the criminal than that 
of punishment? Should we not therefore so reform 
the law that its aim may be directed more to the 
general prevention or correction of social conditions 
that afford a favourable atmosphere for the birth 
and growth of criminal minds, habits and tendencies 
—than to the punishment of criminals? How far 
does punishment itself, as recommended or meted out 
under the existing juristic theories and legal systems, 
contribute towards or retard the amelioration of these 
social conditions? These have become in our days 
very interesting and prominent topics bearing upon 
the theory of legal punishment. 

That a large amount of freedom or discretion 
must be allowed to the judges in the mattey of fixing 
the proper punishment for the criminals before them 
has now become a generally accepted creed of modern 
Jurisprudence. As early as 1861 Sir Henry Sumner 
Maine observed this tendency of the modern positive 


laws of civilised societies with regard to legal 
ener and remarked that it was the natural 


result of the recognition of the higher principle that 


arm punishment should be fixed not on the basis 


e clear feelings of the injured man at the time 
ie the Cn is — but on the degree 
en 


Big Suse 





this freedom or discretio& of the judge is 
likely to ke allowed in even a greater degree than in 
1861 ; for thè moral guilt of the accused will (it is 
expected) be traced to its antecedent conditions “in 
a true scientific spirit, the ‘‘ criminal will °’ itself 
being studied and accounted for as an abnormal 
growth or product of the natural and social forces and 


conditions. 
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